Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non- commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 



Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : / /books . qooqle . com/ 



Digitized by 



Google 



Digitized by 



Google 



THE 



COMMON LAW PROCEDURE ACT, 
1854. 

(17 & 18 Vict. c. 125.) 



TOGETHER WITH 



THE SECOND REPORT (ENTIRE ) OF THE COMMON LAW COMMAS SlOl^HCS /, 



O0| 

ON WHICH THE ACT WA8 »£HBD ; \f r ^ 



SEPARATE CHAPTERS ON THE PRINCIPLES OF EQUITY, AT 

TO THE NEW EQ CITABLE JURISDICTION OF THE COMMON LAW 
COURTS, ON DISCOVERY, SPECIFIC PERFORMANCE, 
INJUNCTIONS, AND EQUITABLE DEFENCES 

AND replications; 

\ 

A CHAPTER ON THE ATTACHMENT OF DEBTS; 
AND 

PRECEDENTS OF FORMS OF INJUNCTIONS, SPECIFIC PERFORMANCE, 
AND INTERROGATORIES. 



BY 

• JOHN THOMPSON, ESQ., 

OF THE INNER TEMPLE, BARBISTER-AT-LAW. 

Author of a Treatise on the Law and Practice of Building Societies" 



Iiraltira; 

JOHN CROCKFORD, 29, ESSEX STREET, STRAND. 
1854. 



Digitized by 



LONDON. 
PUNTED BT JOHN CBOCKFOBJ), 



Digitized by 



ADVERTISEMENT. 



The object of the Editor has been to produce a useful 
book, in as small a compass as practicable. 

Convinced, from repeated perusal, that the Second Report 
of the Common Law Commissioners, would be found advan- 
tageous for reference in court, and deeming it no disparage- 
ment to any of the numerous editions of this Act, to say, 
that the Report, considering its source, is likely to prove 
the best commentary upon the Act, the Editor has pre- 
ferred printing the Report entire, to the usual analytical 
introduction. 

The notes to the sections of the Act have been condensed, 
and instead of interpolating a great deal to be met with in 
the ordinary books of practice, reference has been made to 
the parts of such works themselves, where the requisite 
information is to be found. 

In the chapters on the New Equitable Jurisdiction, the 
labour of the Editor has been much lightened by the kind 
permission of his friend, T. A. Roberts, Esq., of the Equity 
Bar, to extract from his able treatise on the Principles of 
Equity: (Wildy, 1854.) 



J.T. 



2, Middle Temple Lane, 
October, 1854. 
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SECOND REPORT 



OF 

HER MAJESTY'S COMMISSIONERS FOR INQUIRING 
INTO THE PROCESS, PRACTICE, AND SYSTEM OF 
PLEADING IN THE SUPERIOR COURTS OF 
COMMON LAW, &e. 



To the Queen's Most Excellent Majesty, in her High 
Court of Chancery. 

WE, your Majesty's Commissioners appointed to inquire into the Pro- 
cess, Practice, and System of Pleading of the Superior Courts of 
Law at Westminster, the manner of conducting suits and other 
proceedings in such courts, and on the circuits, and the costs, charges, 
and expenses, incidental thereto, the practice at the judges' cham- 
bers, and the duties of the several officers, clerks, and other persons 
of and connected with such courts, circuits, and judges' chambers, 
humbly certify to your Majesty that we have proceeded further to 
consider with the utmost attention the matters thus committed 
to our investigation, and submit to your Majesty this our further 
report. 

In our former report we went through the various stages of a suit at 
law, pointing out such improvements as appeared to us to be neces- 
sary ; but we excepted therefrom, and reserved for subsequent con- 
sideration, the proceedings on the trial of questions of fact, as well 
as the important subject of evidence receivable on such trial. We 
propose to commence this our second report by a review of this 
portion of the procedure at Common Law. 

TRIAL OF ISSUES OF FACT. 

Issues of fact, evolved in the manner we have shown, by the plead- 
ings of the parties, are tried, according to the old-established usage of 
the common law, by a jury of twelve men, presided over in eases of 
great importance by the court, and in ordinary cases by a single judge ; 
it being the business of the court or judge to direct the proceedings at 
the trial, to decide on the admissibility of the evidence adduced, and to 
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direct the jury on the legal effect of the evidence, as well as on all 
matters of law involved in the questions of fact submitted to them— the 
duty of the jury being to receive the law from the judge ; while, sub- 
ject to such direction on matters of law, the decision of the issues of 
fact is their exclusive province. 



Trial by jury, long the peculiar feature of the law of England, has in 
recent times been much canvassed, and its excellence as a judicial in- 
stitution questioned. It has been urged that twelve men, taken at 
hazard from the body of society, unused to judicial duties or forensic 
discussions, cannot possess the same aptitude for judicial investigation 
as a judge, in whom a professional education, the habit of considering 
the effect of evidence, a long course of training and experience, have 
developed all the faculties which are required for the judicial office. To 
this it is added, that the sense of responsibility is weakened by being 
divided among a number of persons, and that such is peculiarly the 
case with a jury, who, filling the judicial office only for the moment, 
merge again, as soon as the trial is over, into the body of society, and 
are lost sight of, and thus escape the condemnation, in case of an 
unjust judgment, to which the permanent judge is necessarily ex- 
posed. Further, it is urged that the want of permanency in the tribunals 
precludes the adjournments which sometimes, in the course of trials, 
become necessary to enable complete justice to be done. It is added, 
that in recent times trial by jury has been much dispensed with. The 
jurisdiction of courts of equity to try questions of fact without a jury, 
in certain cases where juries have been hitherto required, has been 
recently extended. Justices of the peace and commissioners of various 
kinds exercise jurisdiction in criminal and other matters without the 
assistance of a jury. And the experience of the County Courts, in which 
the suitors may, if they think proper, demand a jury, but in point of 
practice do not, is referred to, to show that cases may be left with 
perfect satisfaction to the suitor, to the decision of a judge, without 
the intervention of a jury. 

On the other side, it is urged that there is a fallacy in the argument 
which places trial by jury in abrupt antagonism, as it were, to the 
trial by a judge, inasmuch as it treats the jury as left entirely to their 
own unaided resources ; whereas in fact, according to the practice of 
our law, the judge sums up the case to the jury, lays the evidence 
again before them, and makes such observations as his intelligence 
and experience suggest, to guide them to their decision. The trial is, 
in fact, a trial by a jury assisted by a judge. And if it be asked why, 
when the superior aptitude of the judge is acknowledged, the jury 
should be admitted to discharge functions which might better be left in 
his hands, it is answered, that if in many respects the superior know- 
ledge and intelligence of the judge is admitted, the jury also bring with 
them a varied stock of information which the judge cannot be expected 
to possess, and which is of the most essential advantage in the admi- 
nistration of justice. The merchant, the man of business, the agricul- 
turist, the man of the world, the man of science, bring each his pecu- 
liar knowledge and experience to assist in determining the varied ques- 
tions which arise in judicial investigations. Moreover, being called 
upon to act on a temporary occasion only, the juryman enters on his 
duties with a freshness and an interest which the permanent judge, 
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more accustomed to the daily routine of judicial duty, can hardly be 
expected to feel. No one familiar with oar courts can have failed to 
be struck with the attention paid by juries to the cases they have to 
try, and their anxiety to arrive at a right conclusion. Again, the ten- 
dency, natural to the professional judge, to look only to the strict letter 
of the law, is corrected and tempered by the opposite tendency of the 
jury to take a more enlarged and liberal view, according to the morality 
ana equity of the case. Each acts as a check upon the other, and the 
result is the administration of the law in a liberal and enlightened 
spirit The knowledge of this tends to keep harsh and discreditable 
cases out of court. The presence of the jury operates also beneficially 
on the judge in another respect : the duty or summing up the case to 
them compels him to keep his attention unceasingly alive throughout 
the trial, and the necessity of making a complete exposition of his 
views is a security to the suitors and the public for impartiality and 
honesty on his part. Not the least, however, of the advantages of 
this institution is, that it familiarises the people with the law, and 
popularises the administration of it. The oeaten suitor, who would 
be disposed to question the integrity of the single judge who had just 
decided against him, will not readily bring himself to believe that 
twelve of his fellow-citizens have unanimously pronounced a dishonest 
verdict, even though it had been adverse to his expectations. The 
result is a general reliance and confidence on the part of the public in 
the administration of justice. Gases, no doubt, occur where juries go 
wrong ; but who will say that, on questions of fact, judges are not 
also liable to err ? There is, besides, a corrective to the occasional 
mistakes of juries in the authority exercised by the courts, where the 
verdict is plainly against the weight of the evidence, and the judge is 
dissatisfied with the result, to send the case to another jury for further 
trial. With respect to Courts of Equity, their peculiar constitution, 
for reasons supposed to be generally inapplicable to the matters litigated 
in Courts of Common Law, referred questions of fact as well as of law 
to the judge ; and recent legislation has done no more than produce 
uniformity ; whilst as to the matters within the jurisdiction of justices 
of the peace and other functionaries of a similar character, necessity 
or extreme convenience reouires more speedy and summary proceedings 
than are consistent with the intervention of a jury. As regards the 
argument derived from the experience of the County Courts, it is to 
be observed that in these courts, as a general rule, no cause, whether 
defended or undefended, is determined, except upon a hearing ; whilst, 
as we have shown in our former report, ninety-seven per cent, of the 
actions commenced in the Superior Courts do not proceed to trial ; 
from which, as also from the more extended jurisdiction of the Superior 
Courts, it results that the cases which are brought to trial in these 
courts are of a more important and difficult character than those which 
occur in the County Courts ; and further, the practice of the County 
Courts, which makes trial by the judge the rule, and trial by jury the 
exception, and consequently imposes the necessity of taking an active 
step to obtain a trial by jury, together with the apprehension of giving 
offence to the judge by so doing, have, no doubt, a considerable effect 
in preventing litigants from insisting upon trial by jury in those courts. 

We are not insensible to the force of this reasoning ; at the same 
time we think it cannot but be admitted that there is a large class of 
cases in which the intervention of a jury is unnecessary ; and others, 
in which it is mischievous, from the inability of such a tribunal to 
B 2 
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deal with them. Under these heads may be classed : 1st Gases where 
the question turns on the legal effect of evidence or of undisputed 
facts, and in which the verdict of the jury must depend on the direc- 
tion of the judge ; 2nd. Cases which, when brought before the jury, 
it is found necessary to withdraw from them and submit to arbitration, 
including all questions of detailed account, in which figures and 
vouchers must be referred to. 

While, 4 however, we feel that there are cases in which a jury may 
advantageously be dispensed with, yet, being of opinion that trial by 
jury on the whole works well and enjoys the confidence of the public, 
we do not think ourselves warranted, except in cases of mere account, 
to recommend that trial by jury should be superseded, unless the par- 
ties. themselves prefer that the case should be tried by a judge. 

We propose, therefore, to continue trial by jury as the rule, but to 
make it competent to the parties, if both consent, to dispense with 
thejury, and to leave the decision of the issues of fact to the»judge. 

With regard to cases of mere account, we propose to make it lawful 
for the court or a judge, on the application of either party, at any 
time prior to the trial, or if the issue of fact be left to the judge, 
then to the judge at the time of the trial also, should it appear fitting 
to him, to direct that the matters in issue shall be referred to an officer 
of the court, or, in country causes, to the judge of any County Court, 
or, if the parties prefer it, to an arbitrator appointed by themselves, 
upon whose report judgment may be entered up as upon a verdict. 

The necessity for this latter improvement was pointed out in the 
second report of the former Common Law Commissioners, pp. 26" to 
27, and pp. 77 to 81. 

Whatever plan may be adopted for carrying this recommendation as 
to references into effect ought to include provisions for securing, as far 
as practicable, a continuous process to the end of the arbitration, and 
an abolition of those frequent adjournments which are at present the 
bane of that mode of proceeding. 

Constitution of Juries. 

While, however, we are prepared to maintain trial by jury in all 
cases where facts of a more complicated nature are to be dealt with, 
we are not at all blind to the fact that in many instances juries are not 
so constituted as to ensure such an average amount of intelligence as 
might be desired. A jury of London or Liverpool merchants may be, 
as we believe them to be, an excellent tribunal to try a commercial 
cause, or a jury of country gentlemen to try a question relating to a 
watercourse on the boundaries of an estate ; but it must be admitted 
that in the agricultural districts the common juries are sometimes 
composed of a class of persons whose intelligence by no means qualifies 
them for the due discharge of judicial functions. Such persons, unac- 
customed to severe intellectual exercise or to protracted thought, and 
used to an active life and out- door employment, when shut up for 
hours in a jury box, bewildered by law terms, by conflicting evidence, 
and the disputations of contending ad?ocates, who appeal to their 
prejudices, sometimes pronounce verdicts which bring the institution 
of juries into disrepute. 

We are of opinion that the standard of qualification of jurymen in 
the country, which at present is as low as a rating on a value of 20/., 
should be raised ; and further, that on every trial there should be an 
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admixture of jurymen of the class from which the special juries are 
now taken. This is. indeed, now the law, though in practice the 
names of persons qualified to be special jurors are not placed on the 
common jury panel. There is every reason why jurors of the higher 
class should assist in the administration of justice to the same extent 
as those who constitute the common juries. We think the higher class 
of juries should bring the assistance of their more cultivated minds 
ana superior intelligence to the decision of cases, which, though they 
may not admit of the general expense attendant, under the present 
system, on having a special jury, may not be the less important to the 
parties whose interests are involved. At the same time it should be 
understood that we do not propose to abolish the right which now 
exists of having a special jury as at present appointed. What we re- 
oommend is, that the general jury panel should be made up indiscrimi- 
nately from all persons qualified to serve on either jury. 

Unanimity of Jury. 

A further question relating to trial by jury arises on the subject of 
the unanimity now required by the law. 

As the law stands, no verdict can be received which U not concurred 
in by every member of the jury ; and to secure unanimity a species of 
coercion is resorted to, by confining the jury without " meat, drink, 
or fire, candlelight only excepted/' till they have agreed on their 
verdict. 

The propriety of requiring that all the jury shall agree, and the 
expediency of allowing the decision of the majority to suffice, has been 
much canvassed. It has been urged that, considering the difficulty of 
obtaining unanimity of opinion amongst mankind, it is unreasonable 
to expect unanimity in a jtfry of twelve persons ; and that, as in all 
legislative and deliberative assemblies, even on matters of the highest 
moment, the decision of the majority is held to be binding, we ought 
to be satisfied with the opinion of a given majority of the jury, to be 
fixed bv the law. 

The Common Law Commissioners of 1831 reported on this subject 
as follows : — 

" It is essential to the validity of a verdict that the jury should be 
unanimous ; and, regularly, they are not allowed to be discharged 
(unless by consent of the parties) until such unanimous verdict has 
been returned. It is difficult to defend the justice or wisdom of the 
latter principle. It seems absurd that the rights of a party, in questions 
of a doubtful and complicated nature, should depend upon his being able 
.to satisfy twelve persons that one particular state of facts is the true one. 
As it is notorious that, upon such questions, a body of men so numerous 
are often found to differ irreconcileably in their views, it is obvious that - 
the necessity of returning in every case a verdict, and an unanimous one, 
before they separate, must frequently lead to improper compromise 
among the jurors of their respective opinions. 

" There is reason also to apprehend that, where any of them happen 
to be actuated by partial motives, it must tend to produce a corrupt 
verdict. Indeed no one can have been much conversant with courts of 

Ctice without having frequently heard the remarks (where the verdict 
been very long in suspense), that one or other of the contending 
parties has a friend upon tne jury. 
V On the other hand, however, the necessity for the unanimity of the 
B 3 
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jury carries with it one most valuable advantage ; in the event of any 
difference of opinion it secures a discussion. It is not possible to poll 
the jury at once, and so, without further trouble or consideration, to 
come to the conclusion. Any one dissentient person can compel the 
other eleven fully and calmly to reconsider their opinions. 

44 But there seems to be no good reason why, after a certain period of 
time sufficiently long for the purpose of reasonable and ample discussion, 
the jury (if still in disagreement) should not be excused from the 
necessity of giving a verdict, or why the present principle of keeping 
them together until unanimity be produced through a sort of duress of 
imprisonment should be obtained. And the interests of justice seem 
manifestly to require a change of law upon this subject. 

** We propose, therefore, that the jury shall not be kept in delibera- 
tion longer than twelve hours, unless at the end of that period they 
unanimously concur to apply for further time, which in that case shall 
be granted ; and that, at the expiration of the twelve hours, or of such 
prolonged time for deliberation, if any nine of them concur in giving a 
verdict, such verdict shall be entered on record, and shall entitle the 
party, in whose favour it is given, to judgment ; and in failure of such 
'concurrence the cause shall be made a remanet." 

The subject appears to us to resolve itself into two distinct 
questions:-— 

1st. Whether unanimity should be required. 

2nd. Whether an attempt should be made, as at present, to coerce it. 

As regards the necessity of unanimity, we do not, we must say, feel 
the force of the argument derived from the universally received prin- 
ciple that in deliberative bodies the decision of the majority must 
prevail. The analogy does not appear to us to hold, inasmuch as the 
questions submitted to councils, legislative bodies, and the like, involve 
matters of opinion rather than of fact. Where a question of fact is 
raised as the foundation of a judicial judgment, which is to interfere 
with individual rights, there appears nothing unreasonable in requiring 
that the party alleging the fact should establish it to the satisfaction of 
a limited number of judges. A verdict pronounced by a majority only 
would fail to give satisfaction to the public ; while the consciousness 
that a portion of the judges were in his favour would only increase the 
dissatisfaction of the defeated party, and lead to fresh struggles and 
renewed litigation on his part. Every divided verdict would be urged 
on the courts as a ground for a new trial, and might not, unreasonably, 
be entertained as such. But perhaps the strongest argument in favour 
of the present system is that, by requiring unanimity in the verdict, full 
and complete discussion is insured. Under the present system the 
minority, instead of yielding too readily to the view of the majority, , 
and purchasing ease and release from further trouble (as would probably* 
be in many instances the case if, by simply dissenting, all responsibility 
in respect of the verdict could be got rid of), are naturally lea to resist 
conclusions from which they differ, and for which their sense of duty 
makes them unwilling to be answerable. Hence arises full discussion 
and deliberation ; and if the one section of the jury yields to the other, 
it is (except under the circumstances to be presently referred to) only 
because the prolonged discussion has led to altered convictions. 

We are therefore of opinion that the present rule, requiring the jury 
to be unanimous, should! be maintained. But the very reasons which 
lead us to think unanimity desirable lead us also to think that that 
unanimity should be, not merely apparent, but real, and render us 
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altogether averse to any attempt to coerce it. The existing practice, 
which, upon a division of opinion in the jury, requires them to be shut 
up. often in an inconvenient room, without accommodation, without 
refreshment, for several hours, sometimes for a whole night, is discre- 
ditable to the administration of the law. No doubt unauimity is often 
thus brought about ; but it is the unanimity, not of conviction, but of 
exhausted powers, — not of intelligence, but of incapacity of physical 
endurance. The juryman is tempted to escape from prolonged hunger 
and suffering by compromising his conscience and his oath, and the 
judge is compelled to receive such a verdict as unanimous. 

We unhesitatingly recommend that this practice be done away with ; 
that juries during their deliberations shall be furnished with every fit- 
ting accommodation, and with necessary refreshment ; and we would 
suggest that cases in which complicated questions arise, should not 
be summed up late in the day (as sometimes happens), whereby the 
deliberations of jurors are often prolonged late into the night,— some- 
times through the entire night, — at a time when the powers are worn 
out, and the dangers of a submission against conscience and conviction 
becomes the greater. 

Further, we recommend that the period during which the jury may 
be kept in deliberation should be fixea. We think it ought not to exceed 
twelve hours; and that, at the expiration of that time, unless the jury 
themselves desire further time for deliberation, they should be dis- 
charged ; in which case it should be open to either of the litigant parties 
to summon a fresh* jury, and to try the cause again. 



We pass on to the proceedings at the trial. By a natural and con- 
venient rule, the party upon whom the burden of making out the 
affirmative lies,— that is, the party against whom, if no evidence were 
adduced on either side, the verdict would pass,— or his counsel, 6tates 
the case to the jury, and then adduces evidence in support of it. Next, 
the opposite party, or his counsel, addresses the jury, and if he has 
evidence to bnng forward, produces it ; after which the counsel for the 
party who commenced has the right of replying generally on the whole 
case. It is obvious that this course of proceeding affords a great 
advantage to the party who begins. He has the first word and the last ; 
the opportunity of producing the first impression, and of renewing it 
in the last stage of the cause. 

He has also this' further, and perhaps still greater, advantage: the 
counsel for the party who comes second has only the right of being once 
heard, and that before his proofs have been produced. Now, it often 
happens that the evidence does not turn out as was anticipated ; new 
facts are elicited on cross-examination, or witnesses whose testimony 
was supposed to be unexceptionable are damaged by cross-examination ; 
yet the case may not he the less a good one ; the witnesses may not be 
in the main less entitled to credit, if an opportunity were offered of ex- 
plaining the bearings of the case, as really or apparently altered ; but 
the counsel's mouth is closed, while his opponent, unchecked by the 
fear of a reply, takes advantage of every discrepancy between the state- 
ment and the proof, of every ground for assailing the character and 
veracity of the witnesses, ana frequently produces an impression incon- 
sistent with the true justice of the case, and Which the observations of 
the judge, who is constrained to adopt a more measured tone, do not 
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always succeed in removing. So great is the advantage of the reply 
felt to be in practice, that, generally, one great object of a counsel for a 
defendant is, if possible, to avoid calling witnesses, even 'though con- 
scious that otherwise his witnesses would improve his case. The 
exercise of a sound discretion on this point is one of the most difficult 
parte of the duty of an advocate ; and many verdicts are doubtless lost, 
on the one hand, by exposing the case to the danger of a reply, and on 
the other by the fear of it operating to the keeping back of evidence 
which might have been decisive with the jury. 

It is obvious that'if the second party does not produce evidence, the 
same state of things applies to him who begins. The position of the 
parties is reversed. 

The inconvenience and injustice of this system has long been felt and 
complained of (as appears from the observations of the former commis- 
sioners in their third report, pp. 68, 69, and their suggestions, p. 88) ; but 
the practice has become the more grievous, since, by the recent alteration 
of the law, the parties to a suit have been made admissible, and conse- 
quently in practice necessary, witnesses. The motives for attacking and 
reflecting upon the adverse party in the cause are so obvious that we 
cannot wonder that such a result should very frequently occur ; and the 
injustice of leaving a plaintiff or defendant exposed, first, to a severe 
cross-examination, ana then to hostile observations, without giving his 
counsel an opportunity of vindicating his conduct or character, has been 
very sensibly felt. 

We think an alteration should be introduced into the practice : that 
the counsel for the second party should have the opportunity of addres- 
sing the jury twice ; first, on opening his case, and again at the close of his 
evidence ; and that the counsel who begins, in the event of his opponent 
not announcing his intention to adduce evidence, should, in like manner, 
have the opportunity of addressing the jury a second time at the close 
of his case. 

It will, perhaps, be objected that this alteration would have the effect 
of increasing the length of the trial. We hope it would not do so 
materially. Conscious of having the right of a second speech, counsel 
would rarely do more than briefly open their case, and observations now 
made by way of anticipation would be spared. But even if a little extra 
time should be consumed, we think that such a consideration ought not 
to stand in the way of a change necessary to justice. 



We have already adverted (as one of the drawbacks attendant on 
trial by jury) to ttie necessity, under the present practice, of proceed- 
ing with the trial, although circumstances may occur in the course of 
it which render an adjournment desirable. It occasionally happens 
that a party is taken by surprise by his adversary's case ; that a witness 
or a document becomes unexpectedly necessary, and is not forthcoming ; 
that a document turns out to be attested, and the attesting witness is 
not present ; or requires a stamp, but no stamp, or an insufficient one, 
has been affixed. In these and the like cases, miscarriage of justice 
must occur, unless time is afforded to enable the deficient matter to 
be supplied. If the tribunal be a permanent one, an adjournment may 
readily be made ; but with a shifting tribunal, the members of which 
are drawn together from different and sometimes distant places, it is 
obviously difficult, if they are once allowed to disperse, to ensure their 
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reassembling at the appointed time, as also to prevent the possibility 
of communications on the subject or the cause being held with them in 
the interval. Nevertheless, we think the rigorous inflexibility with 
which a cause once commenced is now carried on to its close, might be 
modified with advantage. No doubt, encouragement should not be held 
out to parties to be negligent in getting up their proofs or coming 
unprepared to trial ; but, on the other hand, it is important not to 
allow justice to miscarry, or parties to be put to the expense of another 
trial, when, by a temporary adjournment a deficiency in proof may be 
supplied. 

We think, therefore, that a discretionary power should be exercised 
by the judge at the trial, where the circumstances are such that the 
court would afterwards grant a new trial, or where he may otherwise 
deem it right for the purposes of justice (in like manner as was 
anciently done for the purpose of a view), to order an adjournment of 
the trial, subject to such conditions as to costs and otherwise as he may 
think fit. 



LAW OF EVIDENCE, 

As incidental to the trial of issues of fact, the subject of evidence 
next claims our attention. Happily, the improvements introduced in 
modern times into this branch of the law have left us comparatively 
little to suggest in the way of amendment Nevertheless it appears to 
us that in several important particulars the law of evidence is still 
open to improvement. 

Evidence, or the instruments of proof, maybe divided into two main 
classes ; oral, or the testimony of living witnesses, and documentary. 

The rules of law relating to the first head have reference, one, to the 
admissibility of witnesses ; two, to the manner of their examination. 

Admissibility of Witnesses. 

Now, plain sense and reason would obviously suggest that any living 
witness who could throw light upon a fact in issue should be heard to 
state what he knows, subject always to such observations as may arise 
as to his means of knowledge or his disposition to the truth. The 
law of England, however, at least till a recent period, proceeded on a 
very different principle. Acting, apparently, on a distrust both of the 
integrity of witnesses and of the discernment of the tribunals, it sought 
to protect the latter from the possibility of being misled, by carefully 
excluding from giving testimony not only the parties to the cause, but 
any one who had any, even the most minute, interest in the result. 
Every person so circumstanced, however small and insignificant the 
amount of his interest, was presumed to be incapable of resisting the 
temptation to perjury ; and every judge and juryman was presumed to 
be incapable of discerning perjury committed: under circumstances 
peculiarly calculated to excite suspicion and watchfulness. It is painful 
to contemplate the amount, of injustice which must have taken place 
under the exclusive system of English law, not only in cases actually 
brought into court and there wrongly decided in consequence of the 
exclusion of evidence, but in numberless cases in which parties 
silently submitted to wrongs from inability to avail themselves of proof, 
which, though morally conclusive, was in law inadmissible. From the 
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time, however, when the late Mr. Bentham first turned the attention of 
the public to the defects of the English law of evidence, the system of 
exclusion has been crumbling away before the power of discussion and 
improved legislation. The first inroad by general enactment was made 
by 3 & 4 Will. 4, c. 42, the twenty-sixth section of which enacted, 
that, " in order to render the rejection of witnesses on the ground of 
interest less frequent, if any witness should be objected to as incom- 
petent, on the ground that the verdict or judgment in the action would 
Be admissible in evidence for or against him, he should nevertheless be 
examined, but in that case the verdict or judgment should not be 
admissible for or against him or any one claiming under him." But a 
far greater improvement was effected by the Act 6 & 7 Vict. c. 85, com- 
monly termed Lord Denman's Act, which removed incompetency on 
the ground of interest in all persons except the parties to any suit, 
action, or proceeding individually named on the record, or any lessor 
of the plaintiff, or tenant of premises sought to be recovered in eject- 
ment, or the landlord or other person in whose right any defendant in 
replevin may make cognizance, or any person in whose immediate and 
individual behalf any action may be brought or defended, wholly or in 
part, or the husband or 'wife of such persons. The great benefit re- 
sulting from this alteration in the administration of justice paved the 
way to the statute 14 & 15 Yict. c. 99, whereby (except in actions for 
adultery and breach of promise of marriage), in all civil suits and pro- 
ceedings in any court of justice or before any person having by law or 
by consent of parties authority to hear, receive, and examine evidence, 
the parties are rendered competent and compellable to give evidence. 

Such is the gradual progress of opinion and intelligence. A quarter 
of a century ago such a measure, if proposed, would doubtless have 
been treated as a wild and dangerous innovation, altogether unfit to be 
entertained by the legislature. The new law has now been in practical 
operation for eighteen months; and, according to the concurrent 
testimony of the bench, the profession, and the public, is found to work 
admirably, and to contribute in an eminent degree to the administration 
of justice. 

The highly satisfactory result of these more, enlarged views induces 
us to consider whether an exception preserved by the late statute, 
namely, the exclusion of husband and wife as witnesses for or against 
each other, may not be abolished. 

Admissibility of Husband and Wife. 

The law of England in civil cases (as also in criminal, with some few 
exceptions) precludes a husband or, wife from giving testimony in a 
cause in which the other is a party ; and the rule is carried so far as to 
prevent their being examined, either as to circumstances that happened 
before the marriage, or even as to the fact of the marriage itself. Thus, 
where one of the plaintiff's witnesses, after she was actually subpoenaed 
to testify in the suit, married the defendant, she was held incompetent 
to give evidence; and where, in an action of debt, a woman ^pleaded 
coverture, it was held that her husband was not a competent witness to 
support the plea. So, where a married woman brought an action as a 
feme sole, it was held that her husband could not be called by the de- 
fendant to prove the coverture, and so defeat the plaintiff. Yet this 
decision caused a dilemma, put by the defendant's counsel, from which 
there could be no escape . " If the witness is to be rejected, it must be 
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because he is the plaintiffs husband ; but if the plaintiff has a husband, 
she cannot maintain the action. 1 ' Even if the relation of marriage hasr 
been terminated by divorce or death, the rule remains equally inflexible. 
Where a woman, who had been divorced by Act of Parliament and had 
married another person, was offered as a witness against her former 
husband, to prove a contract which he had made during the coverture, 
she was held to be clearly incompetent ; and where an action of trover 
was brought by the representatives of a deceased husband, and it was 
proposed, on behalf of the defendants, to call the widow to prove that 
she pledged the goods with them by her husband's authority, it was 
held that she was not a competent witness, though the effect of her 
evidence would have decreased her late husband s estate, and, con- 
sequently, would have operated against her own interest. It is diffi- 
cult to conceive a more striking instance of the injustice whioh may 
be produced by the inflexibility of a rule of exclusion. 

Having shown the extent to which the rule is carried, we proceed to 
consider its propriety. 

The incompetency of husband and wife to be witnesses for one 
another is said to rest on three grounds: — 1st, Identity of interest; 
2nd, the consequent danger of perjury ; 3rd, the policy of the law, 
which, as it is said, " deems it necessarv to guard the security and 
confidence of private life, even at the risk of an occasional failure of 
justice," and which rejects such evidence, because its admission 
would lead to domestic disunion and unhappiness. 

The first two grounds are manifestly no longer tenable, since the 

farties to suits have been themselves made competent to give evidence, 
t remains to be considered how far the third ground should be allowed 
to exclude testimony which may be essential to justice. In the first 
place, it seems clear that no disturbance of domestic happiness need be 
apprehended from permitting husband and wife to call one another as 
witnesses. The evidence may in many cases be indispensable. A wife 
often keeps her husband's books, conducts his business in his absence, 
pays or receives money for him. Even in matters in which she may 
take a less active part, her testimony may be the only one to prove facts 
essential to the vindication of her husband's rights, or it may be 
valuable as confirmatory of the evidence of other witnesses ; so the 
testimony of the husband may be material to the wife in matters 
relating to her separate estate, to the proof of her coverture, if sued as 
a feme sole, and the like. It seems difficult to assign any reason why 
the law should be more tender of the domestic happiness of married 
persons than they are themselves disposed to be : the only danger that 
can -be suggested is, that evidence might be extracted from the Witness, 
by the adverse party, prejudicial to the interest of the married plaintiff 
or defendant, and that some bitterness of feeling might arise in con- 
sequence ; but of the probability of such a result the married couple 
are themselves the best judges. Should any fact be thus brought to 
light which would otherwise have remained unproved, the interests of 
truth will be thereby promoted, and any transient interruption of con- 
jugal harmony from such a circumstance, or from disappointment 
occasioned by the evidence falling short of what was expectea, would be 
a trifling evil compared to the mischief which must result from the 
exclusion of testimony essential to the ends of justice and truth. 

A more difficult question, however, arises when we proceed to con- 
sider whether it should be made competent to an adverse party to call 
a husband or wife as witness against one another. The case would, 
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so doubt, be of rare occurrence : when it did occur, it would, in the 
greater number of instances, be where husband ana wife hare sepa- 
rated, and are on bad terms with one another. In such cases the xnis- 
ehief apprehended from the interruption of domestic happiness becomes 
out of the question. But suppose the husband and wile living toge- 
ther on the usual terms : here the identity of interest betweeeu them 
will deter an adverse party from calling one against the other, except 
under very peculiar and pressing circumstances, and when the fact to 
be proved is certain in its character, and clearly within the knowledge 
of the witness ; but if there be such a fact in the knowledge of one of 
two married persons, so material to the case of the adverse party as to 
make it worth his while to run the risk of so hostile a witness, it 
becomes matter of very serious consideration whether justice should be 
allowed to be defeated by the exclusion of such evidence. It is clear 
that nothing but an amount of mischief outbalancing the evil of defeated 
justice can warrant the exclusion of testimony necessary to justice, 
what, then, is the mischief to be here apprehended ?— The possibility 
of the resentment of a husband against a wife for testifying to facts 
prejudicial to his interest But it is obvious that such resentment 
could only be felt by persons prepared to commit perjury themselves, 
and to expect it to Se committed in their behalf. Such instances, we 
believe, would be very rare, and we do not think that a regard to the 
feelings of individuals of this class, or the amount of mischief likely 
to arise from a disregard of them, is sufficient to compensate for the 
loss which in many cases may result from the exclusion of the evidence. 

It will be observed that we have confined our remarks to the testi- 
mony of married persons as to facts. The question how far the com- 
munications of married persons inter $e should be matter of testimony 
in courts of justice, stands on very different ground. So much of the 
happiness of human life may fairly be said to depend on the inviola- 
bility of domestic confidence, that tine alarm and unhappiness occasioned 
to society by invading its sanctity, and compelling the public disclosure 
of confidential communications between husband and wife, would be a 
far greater evil than the disadvantage which may occasionally arise 
from the loss of the light which such revelations might throw on 
questions in dispute. 

The conclusion to which the foregoing observations lead us is, that 
husband and wife should be competent and compellable to give evidence 
for and against one another on matters of fact, as to which either could 
now be examined as a party in the cause ; but that all communications 
between them should be held to be privileged. It should be added 
that husband and wife are already witnesses for or against each other, 
under the late statute, when they are jointly parties as plaintiffs or 
defendants. 

Examination of Witnesses. 

We proceed to consider the law relating to the examination of 
witnesses. 

The first and fandamental principle of the English law of evidence 
is, that the value of all testimony rests on the sanction of religion. 
Hence the rule that no evidence can be received otherwise than upon 
oath ; to which, however, an exception is made in the case of certain 
specified religious sects, who entertaining conscientious scruples against 
taking an oath, are admitted, by statutory enactment, to make a 



Digitized by 



LAW OF EVIDENCE. 13 

solemn affirmation instead thereof, such affirmation being supposed, 
from their peculiar news, to rest on the religious sanction equally 
with an oath. But as, in either case, the religious sanction is consi- 
dered indispensable to the admissibility of the evidence, the witness, 
on presenting himself to be examined, is liable so be asked whether 
he believes in a state of reward and punishment, and in the event of 
his answering in the negative, is excluded from giving evidence. 

Examination on Oath. , 

The expediency of examination upon oath has in recent times been 
much called in question. It has been urged that where the moral and 
legal sanctions to speak truth are insufficient, the religious sanction, 
acting with a more remote motive, will have little or no effect ; while 
the reliance placed on the efficacy of an oath tends to lull the tribunal 
which has to deal with the evidence into a false security. To this, 
however, it may be answered that this reliance on the oath results 
from the general experience of mankind of the effect of the religious 
sanction in this respect on the minds of men. It can, we think, hardly 
be doubted that there is a large class of persons who, though less alive 
than they ought to be to a sense of moral duty, or to the fear of legal 
penalties, may yet be deterred from falsehood when to these is added 
the dread of Divine vengeance. Moreover, we think it cannot be 
doubted that the effect of a transition from the use of judicial oaths 
to simple declarations would, at least at the outset, by removing one 
of the barriers to falsehood, encourage false testimony, and tend mate- 
rially to lessen the confidence of the publio in the administration of 
justice. 

But while, for these reasons, we should be averse to the abolition of 
judicial oaths, in cases where an oath is likely to produce truth in the 
witness, it may admit of question whether the religious sanction should 
be made the indispensable condition of testimony in cases where that 
sanction is admitted to have no existence. The following case has been 
put. A witness is produced whose testimony is essential to one of the 
parties in the suit. He is examined as to his religious belief, and at 
once admits that he has no belief in a State of rewards and punish- 
ments. As the rule now stands, he would be excluded ; yet his dis- 
belief is not the fault of the party calling him, and to whom his tes- 
timony is essential. The penalty of the unbelief of the witness is 
paid, not by himself, but by the innocent suitor. Under these cir- 
cumstances it has been urged that though the evidence, if received, 
would be wanting in the important sanction of religion, it would, on 
the other hand, still possess the not inefficacious sanctions of morality 
and law, and there would be the additional security for truth arising 
from the admission itself on which the witness is now excluded. For 
it is said that nothing but a sense of truth would induce a man to 
admit, in a court of justice, a disbelief which must render him odious 
in the eyes of the mass of his fellow- men. As we have been unable 
to agree on any recommendation on this point, we think it inexpedient 
to pursue the subject further. 

Affirmation, 

We have already adverted to the exception in favour of certain sects 
who object on religious grounds to the taking of oaths. The exception 
C 
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is limited to the sects specified in the exempting statutes, that is, to 
Quakers, Moravians, and Separatists ; bat it occasionally' happens 
that an individual, not belonging to either of these sects, refuses from 
conscientious motives to be sworn. The consequence is, not only the 
loss of the evidence to the party calling the witness, but the exposure 
of the latter to punishment for contempt of court It has happened, 
in several instances, that individuals have been committed for contempt 
in refusing to be sworn. In a case before an Election Committee in 
the present session of Parliament, a witness declining from religions 
scruples to be sworn, but willingto affirm, was nevertheless prevented 
from affirming under the 3 & 4 Will 4, c 82, because, though sepa- 
rated from the Church of England, he did not belong to the sect catted 
Separatists. The result was his commitment during forty-eight hours. 
It is obvious that in such cases the witness is made to suffer for con- 
science' sake; while justice maybe defeated by the absence of testi- 
mony. In principle, there does not appear to oe any reason why the 
same regard which is had to the scruples of a body of persons should 
not be extended to those of an individual. The only difficulty arises 
from the danger of abuse ; religious scruples might be simulated for 
the particular occasion, in order, to enable the witness to give false 
testimony, without committing, as he might suppose, the sin of per- 
jury. But we think that there are very few minds to which such a 
distinction would suggest itself ; and a person capable of resorting to 
such a subterfuge would probably not be very scrupulous as to deposing 
falsely under the sanction of an oath. We think it may safely be left 
to the judge to ascertain whether the objection professed by the wit- 
ness be sincere or not, and that if the judge be so satisfied, the witness 
should be admitted to affirm instead of taking an oath. 

We pass on to such of the rules of practice relating to the examina- 
tion of witnesses as appear to us to call for observation. 

Whether Tarty thould be allowed to discredit his own Witness. 

It occasionally happens that a witness called by a party in a cause, 
under a belief that he will prove a certain met, turns round upon the 
party calling him, and proves directly the reverse. The party is, of 
course, not precluded from proving by other testimony what the wit- 
ness has negatived ; but ought he to be allowed to discredit the witness, 
either by impeaching his character, or by showing that he has made 
previous statements at variance with the evidence he has given in the 
witness-box ? The decisions are conflicting : the weight of authority 
tends to establish the negative, while the weight of reason and argu- 
ment appears to us to be decidedly in favour of the affirmative. 

In support of the principle of excluding such evidence it is said : 
" That a party calling a witness ought to be placed under such restric- 
tions as are necessary for preventing unfair or dishonest practices ; 
that if a party produces a witness, knowing him at the same time to 
be a man of infamous character, and the witness in giving evidence 
disappoints or deceives him, he ought not to be allowed to prove his 
infamy, for the purpose of destroying the effect of his evidence. 
Knowing the infamy of his character, he had more reason to suspect 
and disbelieve than to trust him ; nor has he any just ground to com- 
plain that his cause is prejudiced by false evidence, as he could expect 
nothing less from such a witness, and he suffers, not unjustly, for using 
a witness whom he knew to be infamous." So, again, it has been said 
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that 44 the party ought not to have called the witness if he had not 
considered nim worthy of credit; and that, having called him, he must 
take him for better or worse, and cannot afterwards discredit him ;" 
and it has been laid down that 44 a party never shall be permitted to 
produce general evidence to discredit his own witness ; for that would 
be to enable him to destroy the witness if he spoke against him, and 
to make him a good witness if he spoke for him, with the means in 
his hands of destroying his credit if he spoke against him." 

But what, as the question is well put in a recent work on Evidence 
(Phillips & Arnold on Evidence, Vol. II., p. 525), 44 If a party, 
not acting himself a dishonest part, is deceived by his witness, — or if 
a witness, professing himself a friend, turns out an enemy, and, after 
promising proof of one kind, gives evidence directly contrary,— is the 
party to be restrained from laying the true state of the case before the 
court?" 44 The common sense of mankind," continues the author, 
44 might be expected to answer this proposition in the negative, and to 
decide that the true state of the case should be made known." 

For the admissibility of the proposed evidence, it is said that this 
course is necessary as a security against the contrivance of an artful 
witness, who otherwise might recommend himself to a party by the 
promise of favourable evidence (being really in the interest of the 
opposite party), and afterwards, by hostile evidence, ruin his cause ; 
and that the power of proving contradictory statements ought to be the 
same, whether the witness is called by the one party or the other ; 
that such a power is necessary for the purpose of placing the witness 
fairly and completely before the court, and for enabling the jury to 
ascertain how far he deserved to be believed; that the ends of justice 
are best attained by allowing the fullest power for scrutinising and 
correcting evidence ; and that the exclusion of the proof of contrary 
statements might be attended with the worst consequences. 

The chief objection to the proposed evidence appears to be, that a 
party, after calling a witness as a witness of credit, ought not to be 
allowed to discredit him. The objection proceeds npon the supposition 
that the party first acts on one principle, and afterwards, being disap- 
pointed by the witness, turns round and acts upon another; thus im- 
puting to the party something of double-dealing or dishonest practice. 
But it is evident that this does not apply to the case where a party, 
having given credit to a witness, is deceived by him, and first discovers 
the deceit at the trial of the cause. To reject the proposed evidence in 
such a case, and repress the truth, would be to allow the witness to 
deceive both jury and party, and might work serious injustice. 

The argument in favour of the admissibility of such evidence is 
powerfully put by Lord Denman in his judgment in the case of Wright 
v. Beckitt. In that case, which was an action of trespass quart 
clautum /regit, tried in the Common Pleas at Lancaster, the question 
being, 44 whether the plaintiff had the exclusive right to the soil of a 
piece of land," the plaintiff's counseL having examined four witnesses 
to prove that the plaintiff and his predecessors had immemoriallv exer- 
cised acts of ownership over it, called a fifth witness to establish the 
same fact That witness on being examined contradicted the other 
four witnesses ; upon which the plaintiff's counsel asked him, whether 
he had not given a different account of the facts to the plaintiff's attor- 
ney two days before ? This question was objected to, on the ground 
that the obvious tendency of the question put by the plaintiff was to 
discredit his own witness. Lord Denman overruled the objection, and 
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the objection was put ; bat the witness gave an evasive answer to tlw 
question. The counsel then called the plaintiff's attorney, and pro- 
posed to inquire of him whether the witness had given to him, upon 
the occasion referred to, an account of the facts different from that 

fiven on the trial. This was also objected to, but the Lord Chief 
ustice allowed the question to be put The attorney answered the 

auestion in the affirmative, and added, that he took down in writing 
le account given by the witness, which was read over to him, and ho 
said it was quite correct ; the plaintiff's attorney then read the written 
account to the jury. 

The Lord Chief Justice, in summing up the case to the jury, told 
them they were not to look upon the statement given by the witness to 
the attorney as evidence of the facts therein stated : they were only to 
receive that statement by way of neutralising the effect of the evidence 
which the witness had unexpectedly given to the court. 

The jury having found a verdict tor the plaintiff, a motion was made, 
and a rule granted for showing cause why there should not be a new 
trial. After cause shown before LordDenman and Baron Bolland, 
time was taken for considering the question ; finally they differed in 
opinion. Lord Denman, in delivering his judgment, expressed him- 
self as follows : 

41 If, instead of acting on established rules, we were now conferring 
on what rules it would be best to establish, the inconvenience of pre- 
cluding the proof tendered strikes my mind as infinitely greater than, 
that of admitting it. For it is impossible to conceive a more frightful 
iniquity than the triumph of falsehood and treachery in a witness who 
pledges himself to depose to the truth when brought into court, and 1 
in the meantime is persuaded to swear, when he appears, to a com-' 
pletely inconsistent story. ' 

" The dangers on the other hand, though doubtless very fit subjects 
of precaution in the progress of the trial, exist at present in an equal 
degree with reference to modes of proceeding which have never yet been 
questioned. 

44 The most obvious and striking danger is that of collusion. An 
attorney, it is said, may induce a man to make a false statement without 
oath for the mere purpose of contradicting by that statement the truth, 
which, when sworn as a witness, he must reveal. The two parties con-, 
corned in this imagined collusion must be utterly lost to every sense or 
shame as well as honesty. But there is another mode by which their 
wicked conspiracy could be just as easily effected. The statement 
might be maae, and then the witness might tender himself to the oppo- 
site party, for whom he might be first set up, and afterwards prostrated 
by his former statement. This far more effectual stratagem could be 
prevented by no rule of law. 

44 The other danger is, that the statement, which is admissible only 
to contradict the witness, may be taken as substantive proof in the 
cause. But this danger equally arises from the contradiction of an 
adverse witness : it is met by the judge pointing out the distinction to 
the jury and warning them not to be misled. It is not so abstruse but 
that judges may explain it, and juries perceive its reasonableness ; and 
it is probable that they most commonly discard entirely the evidence of 
him who has stated falsehoods, whether sworn or unsworn." 
* Then, adverting again to the general principle, he continues: "if 
the witness professing to be mine has been bribed by my adversary to 
deceive me,— if, having taught me to expect the truth from him, he is 
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induced by malice or corruption to turn round upon me with a newly- 
invented falsehood, which defeats my just right, and throws discredit 
on all my other witnesses.— must I be prevented from showing the jury 
facts like these ? Suppose that in some dispute happening in the street 
a bystander declares his name to one of the contending parties, and his 
readiness to prove his conduct blameless : that he attends the solicitor, 
and gives in his deposition to the same effect, but, when sworn in open 
court, takes part with the adversary. The question then is, whether he 
is to be believed, or the other witnesses called by the same party. Some 
one in court happens to know him, and whispen to the attorney, * He 
has deceived you in every way ; he has given you a false name ; he is 
the adversary's brother and partner : moreover, he has been for years 
notoriously infamous ! ' Or, suppose such a trial for misdemeanor as 
some that have lately revolted the public mind ; and that some stranger, 
after voluntarily offering his testimony to a calumniated man, should un- 
expectedly side with his false accuser. If the rule against discrediting 
your own witness must be strictly construed, these deceptions cannot be 
exposed. Tou will be told that you have called him ; you must take him 
for better and for worse, and must be bound by all his statements. Or, 
if you are permitted, by reason of your late discovery of these facts, to 
prove them for your own necessary protection, this must be, because the 
rule cannot apply to a case where such facts are brought to your know- 
ledge after you have placed him in the witness box. The rule, therefore, 
is limited by that condition : and you shall be at liberty to discredit jour 
witness by such evidence, because you have been deceived and surprised. 
Can any reason then be assigned, why, when equally deceived by his 
denying to-day what he asserted yesterday, you should be excluded 
from showing the contradiction into which, from whatever motive, he 
has fallen ? It is clear that, in civil cases, the exclusion might produce 
great injustice, and in criminal cases improper acquittals and fraudulent 
convictions. M 

We recommend that a party should, under the circumstances 
referred to, be permitted not only as at present to contradict the testi- 
mony of the witness by other evidence, but also to prove that such 
witness has made opposite statements. But we think that a party 
having presented a witness to the jury as worthy of credit, ought not to 
be allowed to impeach his character by general evidence. 

Proof of conflicting Statements on Cross-examination. 

In the cross-examination of an adverse witness, it, in like manner, 
frequently becomes material, with a view of impeaching his credit, to 
show that the witness has made statements relative to the subject 
matter of the cause different from those to which he has deposed in 
court. If these statements were verbal, and the witness, having been 
cross-examined concerning them, so as to afford him an opportunity of 
explanation, denies having made them, there is no doubt that evidence 
may be adduced to prove the alleged statements to which the witness 
has been cross-examined. 

But if a witness, being asked as to a contradictory verbal statement, 
neither admits nor denies it, doubts have been raised whether evidence 
of the statement is admissible. In one case (Crowley v. Page, 
7 C. & P. 791), Baron Parke admitted the evidence. " Evidence," 
said the learned judge, " of statements by witnesses on other occasions 
relevant to the matter at issue, and inconsistent with the testimony 
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given by them on tbe trial, is always admissible in order to impeach the 
value of that testimony ; but it is only such statements as are rele- 
vant that are admissible; and in order to lay a foundation for the 
admission of such contradictory statements, and to enable the witness 
to explain them, and, as I conceive, for that purpose only, the witness 
may be asked whether he ever said what is suggested to nim, with the 
name of the person to whom or in whose presence he is supposed to have 
said it, or some other circumstance sufficient to designate the particular 
occasion. If the witness, on the cross-examination, admits the conver- 
sation imputed to him, there is no necessity for giving further evidence 
of it ; but if he says he does not recollect, that is not an admission, and 
yon may give evidence on the other side to prove that the witness did 
say what is imputed, always supposing the statement to be relevant to 
the matter at issue. This has always been my practice. If the rule 
were not so, you could never contradict a witness who said he could not 
remember/ ' 

But in another case (Pain v. Beeston, 1 Moo. & B. 20), Lord Chief 
Justice Tindal said he had never heard such evidence admitted in con- 
tradiction, except where the witness had expressly denied the statement; 
and he rejected the evidence: and on another occasion (Long v. 
Hitchcock, 9 C. & P. 619), Lord Abinger expressed a similar opinion. 

On this conflict of authority the learned authors of the Treatise on 
Evidence, to which we have before referred, observe, and we think with 
truth, that the ruling of Baron Parke appeara to be most sound, and 
fittest to be followed. It is true, say they, " Tbe proof of the state- 
ment imputed to the witness, which he says he does not remember to 
have made, is not admissible as a contradictory statement, for, until 
further inquiry be made, there is no apparent contradiction ; but still, 
it seems, the evidence should be admitted; for the imputed statement, 
when proved, may be such as to amount to a direct contradiction of the 
witness, and may also possibly convince the jury that the witness did 
not speak truth in saying he aid not remember making the statement. 
If the rule were otherwise, it might happen that, under the pretence of 
not remembering, a witness who has made a false statement, and who 
knows it to be false, would escape contradiction and exposure." 



A more difficult question arises, when the contradictory statement 
alleged to have been made by the witness is contained in a letter or 
other writing. The rule, as laid down by the judges in the Queen's 
case, is, that the cross-examining counsel mnst produce the document 
as- his evidence, and have it read, in order to found any questions 
to the witness upon it. 

To prevent any evasion of the rule the judges further laid it down 
that counsel could not ask the Witness whether he had ever made repre- 
sentations of the particular nature suggested to him, without specifying 
whether the question referred to representations in writing or in words 
alone. 

And so strictly have tbe judges carried ont this principle that they 
unanimously adopted and laid down a rule, that a counsel defending a 
prisoner should not be permitted to ask a witness for the prosecution 
whether he had not made a different statement before the magistrate, 
without first reading over and putting in the deposition of the witness. 
The effect of this rule in practice is to exclude the former statement ; 
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for, even if a contradiction between the two statements existed, the 
prisoner's counsel would rarely, if ever, resort to such evidence, as it 
would give the counsel for the prosecution the reply. Yet the incon- 
venience of the rule has not unfrequentlybeen felt by judges, where 
striking discrepancies between the evidence and the deposition of a 
witness have been brought to their attention; and more than one 
learned judge has held that the judges are not bound by the rule, and 
may, if the justice of the case requires it, look at the depositions while 
a witness is giving his evidence, and question him as to any discrepancy 
between them and his evidence as given in court. Mr. Justice Patteson, 
however, declined to adopt this practice, saying to the prisoner's 
counsel, " I shall not break the law, and you must not." 

The inconvenience of the rule is fairly illustrated by its working in » 
the instance of the depositions above referred to. Its soundness has 
been much questioned by able thinkers and authors on the subject of 
evidence. It is obvious that one of the best tests of the memory or 
veracity of a witness, the trial of his recollection or candour as to what 
he himself has written on the subject on which he has just been depos- 
ing, is entirely destroyed by his being made aware of the existence and 
contents of the document. Lord Brougham has with much force 
observed, " If I wish to put a person's memoir to the test, I am not 
allowed to examine him as to the contents of a letter or other paper 
which he has written. I must put the document into his hands before 
I ask him any questions upon it; though, by so doing, he at once becomes 
acquainted with its contents, and so defeats the object of my inquiry. 
Neither am I, in like manner, allowed to apply the test to his veracity ; 
and yet how can a better means be found of sifting a person's credit, 
supposing his memory to be good, than examing him to the contents of 
a letter written by him, and which he believes to be lost ? " 

The chief reason assigned for the rule is, that the adoption of a con- 
trary course would enable the cross-examining counsel to put the court 
in possession of only a part of the contents of a paper, though a know* 
ledge of the whole might be essential to a right judgment. 

The answer, however, is, that on re-examination the witness may 
be asked as to any other parts of the writing which may tend to 
qualify, contradict, or explain the passages referred to in cross-exami- 
nation. And if the objection were a valid one, it would equally hold as 
to verbal statements, forming Dart of an entire conversation, as to 
which there is no doubt that a witness may be now cross-examined. 

The judicial: decisions to which we have referred have proceeded 
rather upon the rule as established than on' its reasonableness. (See 
Macdonnellv. Evans, 21 L. J. 141, C. P.) The arguments against 
the rule as established appear to us to prevail ; and we recommend 
that a witness should be open to cross-examination as to previous 
written statements he may have made, without Iho writing being first 
'put in. To such a rule, we would, however, annex this limitation, 
that if it is intended to contradict the witness by the writing, his 
attention should, before doing so, be called to those parts which are to 
be used for that purpose. And we further think that, in order to prevent 
any abuse of the facility thus given, it ehould be competent to the judge, 
if he deem right, to require the writing to be produced for his inspec- 
tion, and to be dealt with by him as he thinks fit. 
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Impeachment of Character. 



Another test of the veracity of the witness is to be found in his 

Smeral character. If he has been guilty of offences which imply 
rpitude and want of probity, and more especially absence of veracity, 
as, for instance, perjury, forgery, obtaining money or goods under false 
pretences, or the like, there can be no doubt that this is matter very 
proper to be taken into consideration in forming a due estimate of the 
value of his evidence, particularly if such evidence should be in conflict 
with that of another witness of unquestioned integrity. But, important 
as the knowledge of the antecedents of the witness may in this respect 
be, it cannot always be acquired without inconveniences which may 
outweigh its advantages. First, as regards the witness himself, the 
question arises whether, because a person is in possession of some fact 
which becomes important to another in a legal proceeding, to which he, 
the witness, is no party, he should be liable to be interrogated as to 
some alleged delinquency, of which no sufficient proof, independently 
of his own admission, may exist, or as to some offence of which he 
may have been convicted, and of which he has already suffered the 
penalty ; the obvious hardship of whioh becomes the more striking, if 
the transaction is one of remote date, and the individual by an altered 
life has succeeded in recovering his character and the good opinion of 
his neighbours. 

Next, assuming that such an inquiry might be addressed to the 
witness himself, what if he deny the imputation ? Should the party 
cross-examining be at liberty to prove it he can, by other testimony, 
the offence or the conviction which he alleges against the witness ? It 
is obvious that such a course would involve a grievous injustice to the 
witness, inasmuch as he would have had no notice of the attack about 
to be made upon him, and could not reasonably be expected to come 
prepared to defend every transaction of his past life. Secondly, the 
consequence might be the creation of collateral issues, which would lead 
to delay, confusion, and expense. 

The law of England protects a witness from answering any question 
where the answer will tend to subject him to a criminal prosecution, a 
penalty, or a forfeiture. That such a question may, however, be put to 
the witness, subject to his privilege of refusing to answer, seems 
established by the weight of authority and by the eyery-day practice of 
the courts, though decisions to the contrary are not wanting in the 
books. 

The propriety of the rule which thus protects the witness has been 
questioned, and, it has been proposed to make it obligatory on the wit- 
ness to answer, with a proviso that no answer to any such question shall 
be admissible in evidence in any proceeding against him, or shall sub- 
ject him to any punishment. But this proviso does not meet the 
whole difficulty ; for though it might prevent the admission of an 
offence by the witness from being made the means of convicting him 
on a future charge, it would not prevent a series of questions from 
being put, the answers to which might afford the means of procuring 
evidence whereupon afterwards to convict him. 

Now to the latter course there are two very grave objections : the 
one, founded on the fundamental rule of our criminal jurisprudence, 
that a person accused shall not be subjected to interrogation with a 
view to his conviction ; which rule, so long as it obtains in the penal 
law, obviously ought not to be violated in a civil proceeding : the other, 
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that the dread of being exposed to such an ordeal might deter the wit* 
ness from coming forward, and induce him to conceal his knowledge on 
the subject of the suit, or make him prefer incurring the penalties of a 
contempt of court to giving evidence. It will readily oe seen how 
effectual a means of intimidation the threat of such an examination 
would be in the hands of a party against whom such a witness was 
about to be called. We are therefore averse to the proposed alteration 
of the law, and recommend that it should be left as it now stands. 

With regard to questions which do not tend to expose the witness 
to prosecution or punishment, but which tend to degrade his character 
by imputing to him misconduct not amounting to legal criminality, or 
the having been convicted of a crime the punishment of which has 
been undergone, the law of England, according to the better autho- 
rities, in like manner protects the witness from answering, unless the 
misconduct imputed has reference to the cause itself. Should this rule 
be maintained r On the one hand, the witness may have been recently 
convicted of perjury, or some other form of the crimen falsi; he 
may have become infamous by his offences against the law or against 
society ; he may have, to his own knowledge, acquired a bad repute 
for habitual mendacity ; and it may be highly important that the jury 
who are to weigh his testimony should be made aware of the draw- 
backs which thus attach to it On the other hand, it cannot be denied 
that it would be an extreme grievance to a witness to be obliged to 
disclose past transactions of his life which may have been long for- 
gotten, and to expose his character afresh to evil report and obloquy, 
when by subsequent conduct he may have recovered the good opinion 
of the world. As the law now stands, the question may be put, but 
the witness is not bound to answer; but if he does answer ana denies 
the imputation, his denial is conclusive, and cannot be controverted. 
It has been proposed to take away the privilege of the witness, and 
to compel him 10 answer. We cannot bring ourselves entirely to con- 
cur in this view. We have already pointed out the effect which the 
dread of an inquiry of this nature may have in deterring a witness 
from appearing in court. To this may be added that, while under 
the present system the refusal of the witness to answer has practically 
the effect of an admission, the consequence of compelling the witness 
to answer would not improbably be to induce him to give an absolute 
denial, which would not be open, to contradiction. 

On a balance, then, of these opposing considerations, we recommend 
that the existing law should be maintained, except that, where the 
question relates to the conviction of the witness of perjury, or any 
other form of the crimen falsi, and the witness either denies the fact 
or refuses to answer, the conviction should be allowed to be proved. 



The great improvements which have been made by recent legislation 
in the matter or documentary evidence, leave us but little to suggest 
in this respect. In a few particulars, however, which we will now 
proceed to point out, this branch of the law of evidence seems to us 
still susceptible of amendment. 



In many instances the Legislature has provided, with a view to the 
protection of parties concerned, that particular instruments shall be 
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attested by one or more witnesses. Thus, #. g., a will, to be valid, 
must be attested by two witnesses ; an agreement between a master of 
a ship and a merchant-seaman by one ; a warrant of attorney or cog- 
novit must be attested by the attorney of the party executing. It also 
frequently happens that instruments are attested in consequence of 
their being executed under powers, where the parties creating such 
powers have thought proper for greater security to require such attes- 
tation. Besides this, it is usual in the case of instruments under seal, 
and not uncommon in the case of ordinary written agreements, to hare 
such documents subscribed by one or more attesting witnesses. 

Now, it is a rule of law, subject to certain exceptions which need 
not here be noticed, that, before an attested document can be received 
in evidence, the attesting witness must be called to prove the execution ; 
and this, although the execution of the instrument is admitted by the 
party to it in an answer to a bill of discovery, or perhaps even in the 
witness-box during the progress of the cause. 

We do not purpose to meddle with the preappointed evidence of 
execution required either by the Legislature or By persons creating 
powers ; but we think it deserving of serious consideration whether 
this formal proof of the execution of written documents may not in 
Other cases be dispensed with, where the execution is either admitted 
or capable of other proof. The principle on which the necessity for 
producing the attesting witness rests, is that the witness is supposed 
to be conversant with all the circumstances under which the deed wss 
executed. But it is notorious that in practice the attesting witness, 
in the majority of instances, knows nothing of the transaction ; the 
instrument having been prepared, a clerk, a servant, or a neighbour, 
is called in to attest it Added to which, as parol testimony is not 
admitted to contradict or vary the terms of a written instrument, the 
oooasions are few indeed where the evidence of the attesting witness 
goes further than to prove the execution of the writing. On the other 
hand, the necessity or calling the attesting witness where the execution 
of the document is not the real matter in dispute, and where there 
axe no concomitant circumstances to be inquired into, is often attended 
with difficulty and expense, and sometimes leads to the defeat of 
justice. Cases have occurred where in tracing a title, numerous wit- 
nesses from distant parts have been rendered necessary to prove the 
formal execution of deeds, though their execution was not really iu 
dispute, and the handwriting to all might have been proved by a single 
witness, and doubtless would have been admitted, but for the difficulty 
which it was thought would by the existing rule be thrown in the way 
of the party alleging title. It also sometimes happens, in the course 
of a cause, that the adversary's case renders it necessary to give in 
evidence a document which it was not supposed would be required ; or 
a document is produced by a witness on his subpoena, which turns out, 
contrary to the expectation of the party requiring it, to be attested. 
The attesting witness is not at hand, yet the signature of the party 
might be easily .proved, or the witness producing the instrument may 
have heard him admit the execution. Nevertheless, the document 
cannot be received, and the party requiring it loses his cause. 

When the genuineness of the document is not really in dispute, it 
is clear that toe parties ought not to be limited to any particular wit- 
ness to prove the execution. When the genuineness is in dispute, the 
party producing it will be sure to call the attesting witness, as the 
absence of the latter would tend to throw the greatest discredit on the 
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instrument. We therefore recommend that, except in cases where 
the evidence of attestation is requisite to the validity of the instrument, 
an attesting witness need not be called. 



In the production of documentary evidence, the genuineness of 
handwriting frequently becomes matter of dispute. 

According to existing rules, the handwriting of a party may be 
proved by a witness who professes to have acquired a knowledge or hie 
writing by having seen him write even in a single instance ; as also by 
one who nas never seen him write at all. but who, bv correspondence 
which has been acted on, has acquired a knowledge or his hand. But 
while the law thus allows a comparison of the handwriting in dispute 
with the ideal standard which the witness has in his mind, it prohibits 
a witness to handwriting from instituting a comparison with documents 
the genuineness of which is not disputed, and prevents even the jury 
from doing so, unless, indeed, such documents are in evidence in the 
cause. 

Doubts have, however, arisen as to the extent to which this rule is 
to be carried. In a case in which the law on the subject was fully 
reviewed {Doe dent. Mudd v. Suckermore, 6 A. & E. 703), a differ- 
ence of opinion existed among the judges. In that case, which was 
an action of ejectment, the defendant produced a will ; and on. one day 
of the trial (which lasted seven days) called an attesting witness, who 
swore that the attestation was his. On the cross-examination of this 
witness, eighteen other signatures were shown him, none of which 
were evidence for any other purpose of the cause j and he acknowledged 
them to be his. On a subsequent day "the plaintiff tendered a witness 
to prove the attestation not to be genuine. This witness was an inspec- 
tor of the Bank of England, whose business it was to compare the 
signatures to powers of attorney with former signatures made by the 
parties, in order to ascertain their genuineness. He had no know- 
ledge of the handwriting of the supposed attesting witness, except 
from having, previously to the trial, and again between the two days, 
examined the signatures admitted by the attesting witness. The ques- 
tion which was much discussed, ana on which the judges differed, was 



admitted to be genuine, acquired as he affirmed a knowledge of the 
character of the handwriting, might be asked whether he believed the 
signature to the attestation to the will to be the handwriting of the 
person who wrote the other signatures. Lord Denman and Mr. Justice 
Williams were of opinion that the evidence ought to have been received*; 
Mr. Justice Fatteson and Mr. Justice Coleridge were of opinion that 
it ought not 

The latter view has received confirmation by the decision of the 
Committee of Privileges in the subsequent case of the Fitzwalter 
peerage (10 CI. & Fin. 193.) It there became necessary to show 
that a family pedigree, purporting to have been made some ninety 
years before by an ancestor of the claimant, was in fact written by him. 
To prove this, a person who had been for many years an inspector of 
franks and official correspondence was called, who stated that he had 
examined the signatures attached to other documents which were 
admitted to have been executed by the ancestor, that they were written 
in a remarkable character, and that his mind was so impressed with 
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that character, as to enable him, without immediate comparison, to 
say whether any other document was or was not in the handwriting of 
the same person. This evidence being objected to ? was rejected by 
the committee; but when the family solicitor, being called, stated 
that he had acquired a knowledge of the ancestor's handwriting from 
having had occasion, at different times, to examine, in the course of < 
busiuess, many deeds and instruments purporting to have been written 
or signed by him, and which came to the claimant, together with pro- 
perty formerly belonging to that ancestor, the Lords held this witness 
competent to prove the handwriting of the pedigree. 

There is a difference of opinion, also, whether writings, which are 
not admissible as evidence in the cause, though purporting to be 
written by the party whose handwriting is disputed, may be put into 
the witness's hand,, to be used for testing his knowledge of the party's 
writing. In the case of Griffits v. lvery, 11 Ad. & Ell. 322, upon an 
issue whether an acceptance on a bill of exchange was signed oy the 
defendant, witnesses acquainted with the defendant's writing being 
called to prove the negative, the plaintiff's counsel proposed, in cross- 
examination, to lay before each of the defendant's witnesses a paper 
purporting to bear the signature of the, defendant, and to inquire of 
each in turn his opinion whether this was the defendant's signature; 
this they proposed to do, for the purpose of testing their knowledge of 
the defendant' 8 handwriting, Lord Denman rejected this evidence, 
and the Court of Queen's Bench decided that as the proposed paper was 
no part of the proofs in the cause, the inquiry was not allowable. And 
in Hughes v. Rogers, 8 M. & W . 125, Baron Parke, who had pre- 
viously adopted a different course at Nisi Prius, afterwards acted in 
conformity with this decision. But in the subsequent case of Young t. 
Bonner, 2 M. & R. 536, where, in an action against the defendant as 
acceptor of a bill of exchange, a witness, called on behalf of the defen- 
dant, stated that he believed the signature to the bill not to be the 
handwriting of the defendant— giving, as his reason, that the defendant 
always signed his name with certain initials, the signature to the bill 
being at full length— upon cross-examination a paper, which was not ' 
in any jvay relevant to the issue, was put in his hand, which he stated 
he believed bore the genuine signature of the defendant ; it was then 
proposed to ask him whether the signature was not in the same form 
as that upon the bill, namely, at full length; and upon this being 
objected to, Baron Alderson, after consulting the full court, stated that 
they were unanimously of opinion that the cross-examination, as far as 
it had been pursued, was regular, and that the question objected to 
might be properly put; his lordship added, that they could not sub- 
scribe to the decision of the Court of Queen's Bench in Griffits v. 
Ivery. 

The ground on which the exclusion of <$ther writings as a medium of 
comparison is said to rest is, that this species of evidence might cause 
inconvenience by raising collateral issues, and come by surprise upon 
the party to be affected by it. Another reason assigned is, that the 
party interested would select such writings only as would best serve his 
purpose, and that they would not be likely, therefore to exhibit a fair 
specimen of the hand-writing, and might be liable to the imputation of 
contrivance. 

These reasons do not appear to us to outweigh the advantage of 
admitting the evidence. It cannot be supposed that collateral issues 
would often arise. The entire value of such evidence would depend on 
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the writings with which the comparison is to be made being admitted 
by the opposite party to be genuine : documents, therefore, the authen- 
ticity of which is indisputable, would alone be likely to be brought for- 
ward for such a purpose. 

Hien, as to the suggestion of selection : if the writings are genuine, 
there would seem to be but little opportunity for selection ; certainly 
not so much as is at present afforded: to an interested party in bringing 
forward only those witnesses whose opinion of the handwriting happens 
to suit the purpose required. 

It seems to us indefensible in principle to allow a witness to institute 
a comparison with the recollection of writings which he may have 
seen long ago, and of whioh but a faint trace may remain on his mind, 
and yet to prohibit a fresh comparison with genuine writings, more 
especially, when, for the purpose pf trying the accuracy of the witness, 
it is proposed to apply the test of requiring his judgment on writing 
which is not disputed. Still less defensible in our view is it to leave 
the jury to act on the judgment of a witness who, after all, can only 
form that judgment on a comparison of the disputed writing with others, 
and yet to deny the jury the opportunity of forming their own judgment 
on the same materials. 

It appears to us, that comparison of a disputed writing with writings 
acknowledged to be genuine (and when used by the party in whose 
handwriting they are, if written ante litem moiam,) should be per- 
mitted to be made by witnesses, and that such writings should be sub- 
mitted to the jury as evidence as to the genuineness of the writings in 
dispute. 

Objections on the Stamp Laws. 

While treating of documentary evidence, we think it necessary to 
observe upon the extent to which the exclusion of documents is occa- 
casioned by the operation of the stamp laws. From confidence in one 
another, or from a belief that a document will never be required in a 
court of justice, or from ignorance that the document is one which 
requires a stamp, parties often omit to cause instruments within the pro- 
visions of the stamp laws to be stamped. Sometimes from inadvert- 
ence, or ignorance of the precise legal character of the instrument, the 
stamp affixed is of too low an amount or of a wrong denomination. 
On such an instrument being offered in evidence, the opposite party 
objects to its admissibility, though himself equally to blame for the 
omission, and thus profits by an irregularity to which he himself is a 
party. The result is often a defeat of justice. It is true that by the 
stamp acts the omission of the stamp may (with the exception of certain 
specified instruments) be cured by the payment of a penalty, whereupon 
the stamp is allowed to be affixed. Where it is known beforehand that 
the instrument will be required in evidence, and that it is necessary it 
should be stamped, the mischief may thus be avoided. But it some- 
times happens that a document is produced at the trial by a third party, 
and that it is then for the first time discovered that a stamp is wanting ; 
frequently, it is only on the objection being taken that the necessity tor 
a stamp, or for a stamp of a higher denomination, is made manifest. 
But it is then too late, more especially if the trial takes place in the 
country (as the penalty for stamping an instrument can only be paid 
and the stamp affixed at the Stamp-office in. London), to take necessary 
steps to make the instrument admissible. 

D 
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These stamp objections are often the occasion of Terr grievous 
injustice. As far as the administration of justice is concerned, it 
would be highly desirable that a stamp shoula not be the condition of 
the admissibility of an instrument; but so long as the stamp duties 
form a portion of the public revenue it would no doubt be in Tain to 
propose that the absence of the stamp should not be a pound of objec- 
tion. All that can be done is to endeavour to reconcile the claims of 
justice with the interests of the revenue. With this view we recom- 
mend that the.officer of the court at Nisi Prius should be empowered to 
affix the necessary stamp on payment of the penalty and duty, as the 
same may now be done at the Stamp-office in London. We are aware 
that it may be objected that if this were allowed, the objection to the 
want of a stamp never would be taken, inasmuch as. if the stamp could 
at once be affixed and the instrument so rendered admissible, the party 
against whom it is produced would have no interest to object. To meet 
this, we propose that it shall be the duty of the officer of the court, on 
the production of an instrument or agreement, to call the attention of 
the judge to any omission or insufficiency of the stamp, and that if, 
thereupon, the judge shall be of opinon that the instrument, if un- 
stamped, requires a stamp; 01 \ if stamped, a higher stamp, the instru- 
ment shall not be received until the penalty has been paid, and the 
necessary stamp affixed. 

There is a certain class of documents, such as bills of exchange and 
receipts, upon which, if not stamped at the time of their execution, the 
stamp acts do not allow the stamp to be afterwards affixed on payment 
of a penalty. This proceeds on the belief that these instruments, if 
they could be stamped when the necessity arose, would not in the great 
majority of instances be stamped at all. We do not propose to inter- 
fere with these. Our only purpose is to enable instruments which may 
be stamped on payment of the penalty, where the necessity has been 
foreseen, to be stamped in like manner at the trial, when an unforeseen 
necessity arises. As an inducement to parties not to attempt to evade the 
law, it might, if deemed necessary, be provided that the penalty, if paid 
at the trial, should be somewhat higher than if paid at the Stamp- 
office, 

SPECIAL VERDICT AND SPECIAL CASE. 

As we have already stated, the jury are bound, on a question com- 
pounded of law and fact, to take the law from the judge. It sometimes 
nappens, however, that the jury, notwithstanding the assistance of the 
judge, are unable, though agreed on the facts, to come to a satisfactory 
conclusion as to the combined question of law and fact In such case 
it is competent to the jury to find the facts specially, or, as it is called, 
a special verdict, leaving the application of the law to the court out of 
which the record issued. 

Sometimes, when the facts are npt really in dispute, this course is 
adopted by arrangement, or by consent of parties at the suggestion of 
the judge. Upon the judgment of the court pronounced on the special 
verdict, error may be brought. 

Another course, frequently resorted to, where the facts are agreed on, 
is to allow a general verdict to be found for the plaintiff, subject to a 
special case, that is, a case specially stating the facts, upon which the 
court will afterwards determine the law as applicable thereto. This 
mode of proceeding has been found so convenient, that a statutory pro- 
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vision of the 3 A 4 "Will 4, e. 42, •. 25, enabled parties, if agreed upon 
.the facta, to frame a special case immediately after issue joined, and to 
-bring it at once before the court for its decision, thereby avoiding the 
expense and delay of a trial altogether, and by a provision of the Com- 
mon Law Procedure Act of last session, parties may now, by consent, 
immediately after writ issued, by order of a judge, state any question 
or questions of law in a special case for the opinion of the court, with- 
out any pleadings whatsoever, 

There can be no doubt of the great convenience of this mode of pro- 
ceeding, but there is at present a drawbaok attached to it which 
materially interferes with its general adoption. The judgment on a 
special case, unlike the judgment on a special verdict, cannot be taken 
to a court of error ; and as it is for the most part on questions of legal 
difficulty that it becomes necessary to resort to this proceeding, parties 
«re unwilling to debar themselves of the opportunity of appealing 
against an adverse decision. 

We -see no sufficient reason why the proceeding by special case should 
not, in this respect, be placed on the same footing as the proceeding by 
special verdict except where theparties agree to be bound by the decision 
of the court or first instance. We are aware it has been objected that, 
as it is sometimes provided in a special case that the court may draw 
such conclusions from the facts stated in the case, as a jury ought to do 
if the case were tried, the court of error might thus be called upon to deal 
with conclusions of fact We see no inconvenience in such a result : 
but if there be any, it may easily be obviated by making the decision of 
the court below the final upon everything except mere matter of law. 
We recommend that it shall be provided that error shall lie in a pro- 
ceeding on a special case as in that on a special verdict, unless the 
special case contain an agreement to the contrary. 

VERDICT DIBBCTED BT JUDGE. 

The facts of the case being ascertained, the judge in the exercise of 
liia authority to direct the jury in point of law, frequently directs a 
nonsuit or a verdict to be entered according to his view of the law, as 
applicable to the case. In such case, if the party in whose favour he 
rules consents (and such consent is in practice usually conceded, as, 
should the judge prove to be wrong, a new trial is hereby avoided), he 
may reserve leave to the party against whom he rules to move the 
court to set a side the nonsuit or verdict, and to enter a verdict or 
nonsuit in his favour, as the case may be. 

BILLS OF EXCEPTIONS, AND KEW TRIAL. 

In the event of the improper rejection or admission of evidence by 
the judge, or of erroneous direction in point of law, the party pre- 
judiced thereby may either tender a bill of exceptions, which must be 
done before verdict, or waiving that right, may apply to the court out 
of which the record issued for a new trial. There is also a third course, 
that of demurring to evidence at the trial; but this proceeding is 
unusual and obsolete in practice. The material difference between pro- 
ceeding by bill of exceptions and applying to the court for a new trial is 
that, upon a bill of exceptions, the appeal from the judge goes at once 
to the Court of Error, without any intermediate decision of the court out 
of which the record comes ; whereas on an application for a new trial 
2d 
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the decision of the latter court is conclusive, as no appeal to the court 
of error can be brought thereupon. This difference appears to us to 
involve an anomaly : moreoYer we think there are imperfections in 
both modes of proceeding, which require amendment. 



As regards the bill of exceptions. This mode of proceeding is open 
in the first place to this objection, that the Court of Error are compelled 
in case of toe erroneous admission or reception of evidence to award a 
Tenire de novo, in effect a new trial, although the error may have been 
unimportant, and the verdict would have been the same if the ruling 
had been otherwise, and though the court below would in the exercise 
of its discretion have refused to grant a new trial. And though it ia 
true that the courts have acted on an analogous principle in granting or 
refusing new trials, on the ground that otherwise they would only drive 
parties to the more expensive and dilatory process of a bill of excep- 
tions ; yet there has lately been a tendency to modify the strict rule by 
refusing a new trial for the improper admission of evidence of a fact 
which was otherwise established, or the improper rejection of evidence 
in a case where, if it had been admitted, a veraict for the complaining 
party would be set aside against the weight of evidence. 

Another objection to this proceeding is that it is altogether inappli- 
cable to the case of a verdict directed by the judge with leave reserved 
to move to enter an opposite verdict or a nonsuit, which latter course 
is, as we have already observed, a very convenient one, as, if the ruling 
of the judge be wrong, it saves the necessity of a second trial. If the 
party to whom leave is so reserved in the course of the cause desire to 
nave the decision of a Court of Error, he must waive the leave. If he 
moves in the court below upon the leave, the decision of the court ia 
final. 

Lastly, the bill of exceptions must, in strictness, be tendered at the 
trial before the verdict is given ; and though in practice a short abstract 
only of the grounds of exception is delivered at the trial, vet sufficient 
opportunity for consideration in cases of nicety and difficulty is hardly 
afforded by this course. 



We will now point out the objections which suggest themselves to the 
proceeding by motion for a new trial, or to enter a verdict on leave 
reserved. 

When this course is adopted, if the judge before whom the trial toot 
place is a judge of the court out of which the record issued, this pecu- 
liarity arises, namely, that the judge whose decision is appealed against 
forms, at the least, one fourth part of the Court of Appeal, and in the 
event of another of the members of the court agreeing with him, 
whereby the court is equally divided, the verdict will stand, and judg- 
ment most be pronounced thereon. At the same time, it must be 
admitted to be expedient in practice that the judge who presided at the 
trial at Nisi Frius should be present at the discussion of the rule for a 
new trial ; a check is hereby imposed on any misapprehension as to the 
proceedings at the trial. 

In the next case, as we have already pointed out, the decision of the 
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court out which the record issues is on such a proceeding final and with- 
out appeal ; yet the most important and difficult questions of law arise 
upon such motions, and if appeals are to be allowed at all, there can 
be no doubt they ought, on principle, to be allowed in such cases. As 
the matter now stands, if the court uphold the ruling of the judge at 
the trial, and the court should be wrong, the losing party is without 
redress. Such also is the case on leave reserved, whichever way the 
court may decide. Moreover, if the court decides that there shall be 
a new trial; as there is no appeal against such an order, the cause must 
be again tried : at the second trial the judge rules, of course, as the 
court has ruled ; and the party against whom the judge so rules may 
then except to that ruling, and seek its reversal in a Court of Error. 
The second trial, in such a case, is purely formal, and yet must take 
dace if the party intends to appeal from the judgment against him. 
If he so appeal, and the Court of Error thereupon decide that the 
court below was wrong, the proceeding of the second trial will have 
been wholly thrown away. But that is not all ; for the judgment of 
the Court of Error on the bill of exceptions by which the question is 
brought before them, can but award a venire de novo, whereupon a 
third trial must take place before justice can finally be done. 

This is obviously wrong. We can see no reason why there should 
not be an appeal on motions for new trials, on which the most impor- 
tant and difficult questions are decided. We recommend that there ' 
should be such an appeal, and that the Court of Appeal should have 
power to give such judgment as the court below should have given. 

We propose, therefore: 

That whenever a motion is made for a new trial, or to enter a verdict 
or nonsuit, and a rule to show cause is granted, the grounds upon 
which such rule shall have been granted shall be stated in the rule. 

That on all such motions, when the rule is refused, the party apply- 
ing may appeal. 

That whenever such rule nisi is discharged or made absolute, the 
party decided against may appeal. 

That the appeal shall be on a case to be stated by the parties (and, 
in case of difference, to be settled by the court or a judge), in which 
shall be set forth so much of the pleadings, evidence, and the ruling 
or judgment objected to, as is necessary to raise the question for the 
decision of the Court of Appeal. 

That when the appeal is from the refusal of the court below to grant 
a rule nisi, and the Court of Appeal grant such rule, such rule shall 
be argued and disposed of in the Court of Appeal. 

That in all cases the Court of Appeal shall give such judgment as 
ought to have been given in the court below. 

That the Court of Appeal shall have no power to reverse the judg- 
ment of the court below in matters of discretion, as when the objection 
is that the verdict was against evidence, but only on matters of law, 
viz., the improper admission or rejection of evidence, or an improper 
ruling in point of law. 

That the appeal which we have thus recommended shall be made to 
the Courts of Error as at present constituted. 

We further propose, in order to prevent the proceeding by appeal, 
as recommended by us, from being resorted to for the purpose of vex- 
ation or delay, that it shall be subject to the same rules as to the issu- 
ing of execution, giving of bail, and payment of costs, as would apply 
to cases of error. 
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While we propose this new course of practice with the belief thai 
it will in the main supersede bills of exception, we do not propose to 
abolish that mode of proceeding. There is one state of circumstances 
in which it will still be useful, namely, where the court in which the 
cause is has already, either in the same or another case, 'pronounced a 
decision on the point in dispute : in this case it will be a saving of 
expense to take the case at once to a Court of Error. We believe, if 
our propositions on the subject of appeal are adopted, the bill of excep- 
tions will never be resorted to except in such cases ; in others the 
superior convenience of the motion for a new trial will ensure its adop- 
tion in preference to the bill of exceptions. 

By the proceeding we have recommended one serious inconvenience 
of the present practice would be remedied. For, by the present system, 
no record of the grounds of an application for a new trial is preserved, 
except in the notes of the judges : the rule nisi discloses nothing ; and 
the counsel for the opposite party, unless he chanced to be in court when 
the rule was moved lor, is left to pick up the grounds of the application 
as best he may. 

By the plan proposed, uniformity of proceeding will be produced, 
a matter of no small importance; and the influence of the judge 
appealed against upon the decision of the court below, will become of 
less consequence, when a further appeal may be had. 



Before we dismiss the subject of bills of exception and new trial, we 
desire to call attention to the doubt which has been raised, whether a 
writ of error can be brought upon an award of a venire de novo, with- 
out proceeding to the new trial ; and also to the fact that upon error 
brought in such case, supposing it to lie, the Court of Error has no 
power to award costs in case of affirmance. The doubt whether a writ 
of error lies in such case ought to be removed by express enactment, it 
being clearly the convenient course that the matter should be at once 
disposed of, without a second trial, and the Court of Error ought tp be 
empowered to give costs upon affirmance. 



A verdict may be set aside, and a new trial granted, independently 
of any miscarriage in point of law, if the defeated party was taken by 
surprise at the trial, or has since been enabled to procure fresh evidence, 
of the existence of which he was not then aware ; and, lastly, if the 
verdict was against the weight of evidence. In the last instance it is 
almost uniformly required that the judge should declare himself dis- 
satisfied with the verdict ; but this rule is, very properly, not inflexible. 
In the fallibility of human intelligence, a judge may sometimes take a 
wrong view on a question of fact, and by his observations lead the jury 
astray. 

"We fully concur in the propriety of the disposition shown by the 
courts to uphold verdicts, unless decidedly against the weight of 
evidence ; but there is one particular in which a distinction is made 
between the granting a new trial for erroneous decision or direction of 
the jud ge, and for other cases, which appears to us to call for observa- 
tion. In the former case the payment of costs of the first trial is not 
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made a condition of granting a new trial ; in the latter it is, in the 
majority of instances. 

As regards new trials on the ground of surprise or of subsequent dis- 
covery of evidence, it may seem reasonable that the costs of the past 
trial should be paid, as a condition precedent, by the party obtaining a 
new one ; but as regards new trials granted on the ground that the 
verdict was against evidence, we can see no reason for making so great 
a distinction oetween them and new trials on the ground of judicial 
mistakes. In either case injustice has been, or is supposed to have 
been, done to one of the parties without fault or laches on his part. 
Except in very special cases, which may be left to the discretion ot the 
court, we think that on a new trial being granted on the ground that 
the verdict was against the evidence, the payment of costs should not be 
made a condition precedent. 

INCIDENTAL PROCEEDINGS. 

We have thus far treated of the leading stages of a suit or action at 
law, and the proced ure applicable thereto. It remains to be observed 
that, incidentally to each step, the authority of the courts might be 
invoked either to set aside proceedings on the ground of irregularity, 
fraud, surprise, abuse of process, or the like ; or to grant leave to take 
various steps which may become necessary in the progress of the cause, 
such as to inspect documents, to examine witnesses upon interrogatories, 
to compel officers of the court to fulfil their undertakings, or, in some 
cases, to punish them for misconduct. Besides these, there are 
numerous proceedings in which the court acts in a summary way upon 
motion, without any action having been commenced. The manner, 
however, in which this portion of the jurisdiction of the superior 
courts is exercised appears to us open to very grave exception. 

Affidavits. 

All applications to the courts for their summary intervention in what 
may be termed incidental matters, are founded on testimony contained 
in affidavits. If resisted, the evidence in opposition is brought before 
the court in the same manner. 

Now, it must be admitted that this species of evidence is of all others, 
the most unsatisfactory. All the circumstances which give to the system 
of English procedure its peculiar characteristic merits,— vivd voce in- 
terrogation, cross-examination, publicity, examination in the presence 
of the tribunal, whereby an opportunity is afforded of observing the 
demeanour of the witness,— are here wanting ; and not only this, but 
the testimony is often not even the spontaneous statement of the wit- 
ness : the affidavit is prepared for and sworn to by the deponent, often 
without the sense of responsibility which would oe felt by a witness 
when delivering a statement in his own words. Another very serious 
objection to affidavit- evidence is that there is no effectual mode of 
ascertaining the means of knowledge or the grounds on which general' 
conclusions sworn to have been arrived at. 

Practice. 

Independently of the unsatisfactory character of this species of evi- 
dence, the manner of proceeding on applications founded upon affidavits 
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is in itself objectionable in several particulars. In the first place, the 
party applying for the intervention of the court is limited to the evi- 
dence which ne adduces in the first instance, and is precluded from 
offering fresh affidavits in answer to those adduced by the opposite 
party. Now it frequently happens that the latter sets up new facts, 
but which the former would be in a condition to refute or to explain : 
he is, however, shut out from so doing, and is at the mercy of his 
opponent, who has what is called in the courts the advantage of swear- 
ing last In the second place, the general practice of the courts, acting, 
no doubt, under a sense of the imperfect character of this system as a 
means of ascertaining truth, is to avoid, in the case of conflicting 
affidavits, the task of determining on which side the truth lies, and to 
make the only question whether the affidavits, on the face of them, 
afford an answer to the case setup by the party applying. It is obvious 
how this system must operate as a premium to unscrupulousness in a 
party swearing last, without the possibility of being contradicted. 
There is, moreover, this further inconvenience in the present system : 
a party requiring the evidence of an unwilling witness has no means of 
obtaining it. No person (with the single exception of an officer of the 
court), can be compelled to give evidence by affidavit as he may be to 
give it orally in court. 

It appear to us that this branch of the practice of the courts requires' 
alteration. We recommend that either party should be allowed to 
make affidavits in reply, so long as he has any new matter to allege; 
and if, upon the statements respectively made, the court should have a 
difficulty in deciding on the facts, that such witnesses as the court 
should think necessary should be orally examined before the court 
itself, or that a hearing should be directed before a judge or a master, 
who should report on the facts in dispute. We may further observe, 
that the power of requiring further affidavits, and of examining the 
parties or witnesses on oath, is at present indirectly exercised in cases 
which the court thinks it expedient to refer to a master for his report. 
We think the court should be enabled, directly and effectually to 
exercise these powers in all cases in which it may be thought necessary 
to ascertain the truth of any matter is dispute. We also recommend 
that it should be competent to a party requiring the evidence of a 
person who refuses to make an affidavit, to summon, by leave of a judge, 
such person before a master of the court, and there to examine him ; 
giving notice, however, to the party against whom the deposition is 
proposed to be used, that the latter may have an opportunity of cross- 
examining the intended witness. Lastly, we think that the adoption 
of the present practice of the courts of equity, by which affidavits are 
drawn in the first person, and divided into paragraphs, each of which is 
numbered, and required to be, as far as possible, confined to a distinct 
portion of the subject, would be a material improvement 

Since our last report was made, two questions of considerable im- 
portance have been brought under consideration, to which we think it 
necessary here to advert The one, whether parties should be compelled 
to verify their pleadings by affidavit ; the other, whether defendants, 
should oe allowed in all cases to pay money into court in satisfaction 
of a plaintiff's demand. 

The policy of both these proposals appears to us to be questionable. 
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VERIFICATION OF PLEADINGS. 



As regards the first, it appears to us, in the first place, inexpedient to 
multiply oaths, except where absolutely necessary. It is to be ob- 
served, too, that additional expense would be incurred thereby in every 
ease, whether contested or not contested, and as well where it was 
known that the pleading was bond fide as where it was not. Besides, 
there are many cases in which the suitor is either abroad, or unable, 
or, from conscientious motives, unwilling, at the earlier stage of the 
proceedings at which the pleadings take place, and before the evidence 
has been collected for the purpose of trial, to pledge his oath to that 
which, though it may be his honest impression at the time, may yet be 
removed when the case comes to be more thoroughly investigated. 
Such a verification of the pleadings may also operate as a stumbling- 
block to tender consciences, while it would be no check to the unscru- 
pulous. For pleadings, though alleging facts, often involve considera- 
tions of law, as to which a party may be unwilling to pledge his oath. 
Thus, in an action against the drawer and indorser of a Dill, if the 
defence were that though the defendant did draw the bill and write his 
name on the back of it and hand it to a third person, yet he did so in 
order that such person should deliver it to A. B., instead of which 
such person fraudulently delivered it to the plaintiff, who took it with 
a knowledge of the circumstances, the proper plea would be a denial 
of the indorsement. It may easily be conceived that a conscientious 
person, unacquainted with legal constructions, might object to swear 
to such a plea. An affidavit merely swearing to a conclusion that the 
party has a good cause of action or defence, would also be objectionable 
on the ground that it involves matter of law as well as fact, the former 
obviously not being a fit subject for affidavit as is sufficiently clear 
from the facility with which affidavits of merit are made in cases in 
which they have hitherto been required; whilst, if the affidavit is to 
enter into detail, a very considerable expense will be occasioned. And 
though it must be admitted that pleas are often pleaded for the mere, 
purpose of delay, and that this practice wonld pe somewhat checked 
by requiring pleadings to be verified, we think that the power of inter- 
rogating a party on oath, as recommended by us farther on, with a 
power in the judge to set aside any pleading avowedly false, will answer 
the purpose desired, without the disadvantages which we nave pointed 
out 



As regards the power of paying money into court, which it is pro- 
posed to confer on a defendant in all cases, there can be no doubt that, 
if the only object of an action were, in every case, to afford pecuniary 
compensation to the suitor, the principle contended for would be un- 
deniable. But it should be borne in mind that, in the majority of 
the actions of tort in which payment of money into court is not at 
present allowed, the object of the suit is not merely compensation in 
damages, but vindication of honour or character. In actions for defa- 
mation, false imprisonment, and the like, the publicity of the proceed- 
ing is often essential to the satisfaction of the plaintiff. In actions for 
criminal conversation, the payment of money into court, if followed 
by acceptance on the part of the plaintiff, would leave room for the 



PAYMENT OF MONEY INTO COURT. 




34 



PAYMENT OF MONET INTO COURT. 



suspicion of collusion. At the same time, the payment of a large sun 
into court would afford a wealthy defendant the means of avoiding the 
shame of exposure, or would place the plaintiff in the disadvantageous 
position of seeking vindication of honour by means of publicity, at the 
risk of having to pay costs, if the damages awnrded to him did not 
exceed the amount paid in by the defendant On the other hand, it 
must be admitted that many actions of tort are of a very trifling cha- 
racter, and are brought for the mere purpose of obtaining costs ; though, 
it should be added, that this evil has been materially corrected by the 
statutory provisions which deprive a plaintiff of costs in such actions, 
if the damages recovered do not amount to a specific sum. 

We think a middle course might be pursued, and that a discretion 
might be left to the court or a judge to allow money to be paid into 
court The payment would be allowed where the object of the suit 
appeared really to be pecuniary compensation. Where character was 
involved, the means would, of course, be withheld from a defendant 
of avoiding the publio vindication of the plaintiff's character by paying 
a large amount into court. 



AS TO ADEQUACY OF COMMON LAW PROCEDURE. 

We have now passed in review the different stages of an action at 
law, and the incidents thereof, suggesting such alterations as appeared 
to us to be desirable. It remains to be considered whether the common 
law system of procedure, even thus amended, can be deemed sufficient 
to effect the objects which it is designed to accomplish ; after which, 
there will remain the, perhaps, still more important question whether 
the scope of this procedure, or, in other words, of the jurisdiction of 
the courts of common law, is not itself of too limited a character. 

That the powers and machinery of the Courts of Common Law are 
insufficient, even within the scope of their own jurisdiction, is clear 
from the fact that, for the very purposes of an action, parties are fre- 
quently under the necessity of resorting to a Court of Equity to compel 
the discovery either of facts exclusively within the knowledge of an 
opposite party, or of documents, as to which they may be ignorant in 
whose custody or power they are. 

Attention was drawn to these defects by the former Common Law 
Commissioners, in their second report, pp. 20 to 23 and 70 to 73. 
Their suggestions have, however, been but very partially acted upon, 
and it is therefore necessary that we should state how the law now 
stands, and the amendments which we propose. 



Independently of statutory enactment, the Courts of Common Law 
have exercised the power of compelling the production of documents 
for the purpose of being stamped, so as to be available in evidence, as 
also the inspection of documents upon which the action or defence is 
immediately founded, as well as of documents necessary for the pur- 
pose of evidence in which the applicant has a direct interest, and which 
are held by the opposite party in a fiduciary capacity, and of certain 
documents of a public character, such as the rolls of a manor or cor* 
potation books. 
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Besides this, these courts have by the act of 15 & 16 Yici c. 99. 
8. 6, upon the application of either party to an action, power to compel 
the production and inspection of a document in the possession of the 
opposite party, in all cases in which such inspection may he ordered 
by a court of equity. This power can, however, only be exercised by 
a court of common law, when the party applying can satisfy the court 
that the document of which he seeks the production is in the posses- 
sion of his adversary : and many applications under the statute have 
failed for want of such a power as courts of equity possess, but which 
file statute did not confer upon courts of common law. namely, that of 
compelling a preliminary discovery by either party or what documents 
he has in his possession or power relating to the matters in question. 
If that preliminary discovery could be obtained, the court could proceed, 
without being perplexed by any difficulty in tracing the custody of the 
documents, to order the production of such as ought to be produced : 
without the power of compelling such a preliminary discovery, the 
statute above referred to is comparatively valueless. There can be no 
doubt that it was the intention of the Legislature in framing it, to 
grant to courts of common law a power of discovery of documents as 
extensive as that possessed by courts of equity ; but, from the defect 
above pointed out, the intention of the Legislature has been frustrated ; 
and it is essential, in order to give effect to that intention, that each 
party should have a right to compel the other to discover and set 
forth what documents relating to the cause are in his possession or 
power. 



DISCOVERY. 

It thus appears that the courts of law have power to compel inspec- 
tion of documents, but that these courts possess no means of compelling 
a discovery whether the documents sought for are in the possession or 
power of the opposite party. As to facts within the knowledge of an 
adverse party, the courts of law possess no power of compelling disco- 
very, except indeed that, by the recent change in the law, each party 
may be called as a witness by his opponent ; but it is obvious that this 
course will only be resorted to in the most desperate emergency. It 
cannot reasonably be expected that a party ignorant of what his adver- 
sary may be prepared to swear, shall put so adverse and interested a 
witness into the box, without having had any opportunity of previous 
interrogation. For the purpose of discovery, previous to the trial, 
whether of facts or of documents, the party desiring it has now no 
alternative but to resort to a court of equity. We have no hesitation 
in saying that this is altogether wrong. We assert as an indisputable 
proposition that every court ought to possess within itself the means 
of administering complete justice within the scope of its jurisdiction. 
The necessity of resorting to a court of equity for discovery involves 
fresh process, much delay, and additional expense ; the greater part 
of which might be avoided by causing the necessary proceedings to be 
had in the court in which the suit is already pending. It is true the 
courts of law do not at present possess any machinery analogous to 
that of a bill of discovery. But we think it would be an additional 
advantage to get rid of so cumbrous and expensive a mode of proceed- 
ing ; and we see no difficulty in devising a simple but efficacious mode 
of attaining the end desired. 
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Discovery of Documents. 

Where the discovery sought is limited to documents, there will he no 
necessity for any more formal proceeding than an application to a judge, 
founded on the affidavit of the party applying of his belief that the 
document desired is in the custody of the opposite party, or that ho 
knows in whose custody it is, and that it is in his power to produce it ; 
whereupon an order may be made by the judge that the party against 
whom the order is made shall answer on affidavit stating what docu- 
ments are in his possession or power, or what ne knows as to the 
custody they are in, and whether he objects (and if so, on what grounds), 
to the production of such as are in his power, upon which, if necessary, 
the judge may make such further order as may Be just 

Discovery of Facts. 

We by no means, however, confine our recommendation of conferring 
power of discovery on the Common Law Courts, to documentary matter 
alone, but include in it the examination of the parties upon all matters 
relating to the questions in dispute. 

This opportunity for examination prior to the trial will be useful, not 
only for the purpose of discovering facts exclusively in the knowledge 
of the opposite party, but as the means of sparing the trouble and 
expense of producing evidence of facts which he may be prepared to 
admit ; while, on the other hand, it will tend to make more clearly 
manifest the matters which are alone in contest between the parties. 

In some cases such a preliminary discovery may even altogether 
obviate the necessity of any trial, by compelling the one party or the 
other to admit facts decisive of the case upon the merits, so as to show 
that proceeding to trial would be a mere abuse of the forms of justice. 
A power of preliminary discovery would likewise tend to expose the 
motives of groundless actions brought for vexation, and of unfounded 
defences set up and persisted in for delay. It would, moreover, have a 
most wholesome effect in preventing false pleas from being put on the 
record ; for as soon as the examination of the party had made manifest 
the falsehood of the plea, a judge might be applied to to disallow the 
pleading, at the expense of the party pleading it If the very existence 
of such a power had not the effect of preventing the necessity of its 
exercise, it would at least aid the court in extirpating frivolous and 
improper litigation. 

Written Interrogatories. 

We propose that either party in a cause shall be at liberty to deliver 
to the opposite party, provided such party would be liable to be called 
as a witness, or his attorney, written questions on the subjects on which 
discovery is sought ; and to require such party, within a time to be fixed, 
to answer the questions in writing upon oath, sworn and filed in the 
same manner and under the same sanction, in case of falsehood, as an 
affidavit : and that the party omitting to answer within the prescribed 
time shall be subject to the consequences of a contempt of the court 

Oral Discovery. 

But we by no means propose to confine the power of interrogating 
such adverse party to the written questions aoove referred to. We 
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think that in many cases an opportunity should be afforded for oral 
examination. At the same time care must be taken that the power of 
personal examination be not abused by being made a means of vexation 
and oppression, when used against weak or timid persons. We propose, 
therefore, not to leave it at the option of a party to demand an oral 
examination, but to give the court, or a judge, discretion, on the appli- 
cation of either party, in case of an insufficient answer to the written 
questions before referred to, or in any other case in which it may be 
made to appear essential to justice, to direct an oral examination of the 
other party before either a judge or a master of the court ; or, if it 
shall be deemed expedient, in a country cause, before the judge of any 
County Court, to whom it may be thought most convenient to refer such 
examination. Each party, when under examination, should be confined 
to answering the questions propounded by his adversary, with such 
explanations as are necessary to prevent a categorical answer from 
being the means of misleading ; and it should be optional with the 
party interrogating to use the answers or not, as he may now do with 
regard to the answers given on a bill of discovery. 

INSPECTION. 

Inspection of Premises and Chattels, 

There remains to be considered, as connected with this subject, 
another defect in the procedure of the Courts of Common Law, viz., the 
want of adequate means whereby a party may procure for the jury or 
for himself or his witnesses, an inspection, previous to the trial, of 
premises ox chattels in the possession or uuder the control of his 
opponent. 

Inspection by Jury. 

As to inspection by the jury, the 23rd section of the Jury Act, 
6 Geo. 4, o. 50, allows a rule for a view by the jury, but confines the 
view to '* the place in question." The construction which has been put 
upon this act is, that it only applies to cases of a local nature. In an 
action brought to recover the value of work done to the defendant's 
house, the defence being the bad quality of the work, a rule for a view 
of the house was set aside, yet it is obvious that the inspection by the 
jurors of the work in such a case would either have materially assisted 
their judgment on the issue raised, or have enabled them to understand 
and apply the evidence more readily than if they had not seen the 
premises. And numerous other cases might be adduced in which an 
inspection would be of great advantage, as when the quality or con- 
struction of machinery, or the condition or value or identity of goods, 
is in dispute. 

Inspection by Parties and Witnesses. 

Inspection by parties and their witnesses is in many cases requisite, 
in order to do equal justice. The party in whose possession the object 
sought to be inspected is, has opportunities of showing it to any 
persons, and selecting such only as are favourable to his own views ; 
other evidence, equally important, may be excluded altogether, if the 
opposite party is debarred from obtaining inspection. 

We therefore recommend that either party may be at liberty to apply 
B 



Digitized by 



38 ADDITIONAL REMEDIES. 

to a court or a judge for an order for the inspection bv the jury, or by 
himself or bis witnesses, of any premises or chattels the inspection of 
which may be material to determine the question in dispute. 

An additional reason for adopting this recommendation is, that the 
controversy between the parties might be decided by the inspection. 
If the persons inspecting did not entertain an opinion favourable to the 
party on whose behalf they were called, further litigation would be felt 
to be useless, and the action might be settled without further expense. 

The principle of this recommendation is recognised by the stat. 
15 & 16 Yict. c. 83, s. 42, under which either party may ? in actions for 
the infringement of patents, obtain such an order for an inspection as a 
judge may think fit. 

In some few cases Courts of Equity, it is true, exercise a power of 
ordering a view ; but even their jurisdiction is in this respect limited, 
and, as we have already shown, suitors in the Courts of Common Law 
ought not to be driven to Courts of Equity for complete redress. 

Extension of Powers of Execution. 

Whilst upon the subject of improving and enlarging the existing 
procedure, we may suggest, that the remedies of creditors against the 
property of their debtors might be made more extensive by enabling a 
creditor after judgment to attach debts and moneys of his debtor in the 
hands of third persons, and so obtain satisfaction of his judgment. We 
are not aware of any process, either in the Superior Courts of Law or 
Equity, in suits between subject and subject, by which this can 
directly be done, though the course of proceeding under writs of execu- 
tion at the suit of the Crown, and by way of foreign attachment in the 
Mayor's Court of London and some other cities, as well as in the courts 
of many foreign countries, shows that such a remedy would be practicable 
and useful. The 12th section of the stat. 1 & 2 Vict. c. 110, for ex- 
tending the remedies of creditors against the property of their debtors, 
has proved of but limited use in practice, by reason of its only applying 
to specific coin or bank-notes of the debtor which can be taken without 
an assault upon him, and debts secured by cheques, bills of exchange, 
promissory notes, bonds, specialties, and securities for money, which 
the debtor can easily secrete, and the amount of which, according to 
the present law, cannot be recovered by the creditor without their 
being actually seized, whilst debts, which are not so secured, or the 
securities for which cannot be actually seized, are not available for 
the satisfaction of creditors unless under a regular bankruptcy or 
insolvency. 

We recommend that a creditor having obtained a judgment should 
be allowed to proceed by a process similar to foreign attachment against 
the debtors of his debtor, and to procure payment of their debts to 
himself; and, further, that he should be entitled to a discovery, in the 
manner already pointed out, of what property the debtor has, capable 
of being taken in execution. 

ADDITIONAL REMEDIES. 

We have hitherto directed our attention to improving the procedure 
peculiar to the Courts of Common Law, namely, the suit or action at 
law. It remains to be considered how far this remedy, so amplified 
and improved, affords adequate means for enforcing common law rights, 
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and preventing common law injuries. We think we shall not outstep 
the limits of oar commission bv so far expressing our opinion upon 
what is commonly called the fusion of law and equity as to say, that, 
whether or not it may be thought conducive to despatch of business and 
satisfaction in the administration of justice to do awav altogether with 
the present division of labour between the Courts of Law and Equity, 
so far as»that division arises out of the diversity of the subject-matters 
over which either class of courts exercises an exclusive and complete 
jurisdiction, it appears to us that the Courts of Common Law, to be able 
satisfactorily to administer justice, ought to possess, in all matters 
within their jurisdiction, the power to give all the redress necessary to 
protect and vindicate common law rights, and to prevent wrongs, 
whether existing or likely to happen unless prevented. 

The jurisdiction of Courts of Equity extends over many subject- 
matters entirely outside the pale of the common law jurisdiction. In 
some cases. the Court of Chancery acts in the capacity of represent- 
ing the crown as parens patria, as in the guardianship and control of 
persons of tender age or unsound mind, and in the superintendence 
of charitable uses. In others it exercises jurisdiction conferred by 
statute, as, for instance, in the custody and control of money deposited 
in the formation of public companies, or by way of compensation to 
persons whose lands have been taken or injuriously affected by such 
companies : in cases under the act for the protection of shipowners 
against liability beyond the value of the ship and freight where there 
are more than one claimant ; and very many others, some of which do, 
and others of which do not, involve any interference with or control 
over common law rights. There remains a great body of equitable 
jurisdiction, under various heads 1 which is exercised for the greater 

Imrt over subjects with which the Common Law Courts do not meddle, 
>ut to some extent also over a common field in which the Courts of 
Equity either furnish a supplementary or more complete remedy in 
respect of common law rights, or actually restrain the exercise of such 
riguts on what are termed equitable grounds. 

It is only in respect of that class of cases in which the Courts of 
Common Law and Equity operate upon the same subject-matter in 
different ways, either by reason of acting upon conflicting rules, or by 
applying different forms of remedy, or rather different portions of a 
complete remedy for the same wrong, that we consider ourselves 
authorised to report; but we do not doubt that in these cases in 
which at present the combined operation of both courts, without any 
satisfactory means of communication between them, is required to 
make up a complete redress even as between the same parties and in 
respect of the same subject-matter, a consolidation of all the elements 
of a complete remedy in .the same court is obviously desirable, not to 
say imperatively necessary, to the establishment of a consistent and 
rational system of procedure. 

We proceed, in the first place, to consider the cases in wliich Courts 
of Common Law at present afford insufficient protection, or other partial 
or inadequate remedies for the infraction of legal rights, and in which, 
in our view, the supplemental power exercised by Courts of Equity 
ought to be added to the principal jurisdiction now vested in the 
Courts of Common Law. 
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Inadequacy of present Remedy. 

With few exceptions, all actions have bnt one aim and end— compen- 
sation in damages. The principal exceptions (for the aotions of ouare 
impedii and dower rarely occur in practice) are: — 1. The action of 
ejectment, in which the judgment is that the plaintiff recover the land 
or tenements sued for ; 2. Beplevin, which is an action to try the 
validity of a distress or other deprivation of goods, and the result of 
which is that if the plaintiff obtains a verdict he retains the specific 
chattels distrained, which in the first stage of the proceedings were 
restored to him upon security being given for their return. The action 
of detinue is of a mixed character ; in form the plaintiff recovers the 
specific chattels sued for or their value ; but as it is at the option of 
tne defendant to pay the value, this action cannot, practically, be con- 
sidered as a means of recovering specific chattels. In all other actions, 
as at present constituted, the sole effect of the verdict and judgment is 
to procure a stipulated sum payable in respect of some debt or duty 
or damages in money for the loss sustained by the plaintiff by the non- 
performance of a contract, or for an injury sustained by a wrongful act. 

It is, however, beyond all question that, in very many cases, money 
compensation, after a loss or wrong has been sustained, is a very 
inadequate remedy, and one which falls very far short of what complete 
justice requires. It is obvious that where obligations are imposed by 
the law, or undertaken by the act of parties, the party on whose behalf 
they are created has a right to insist on the specific performance of the 
acts which have been undertaken for his benefit, where such acts are 
capable of being performed, and where money would not be a perfect 
compensation for their nonperformance ; and, m like manner, that where 
an injury is about to be committed for which a mere money payment 
would not be a full and perfect redress, a power should exist of antici- 
pating and prohibiting the wrongful act. 

These defects of the common law, which, it maybe observed, did not 
in ancient times exist to the same extent as at present, having been left 
by the Legislature unredressed, Courts of Equity have stepped in to 
supply the remedy. These courts have taken upon them in certain 
cases of oommon law obligations and rights to enforce specific perform- 
ance, and in certain other cases of legal wrongs commenced or threa- 
tened to prohibit by injunction the commission of wrongful acts. 

Writ of Mandamus, 

It is true that, besides the proceeding by action at law, there exists 
in cases where a public inconvenience or private wrong is occasioned 
by the omission of a public or official duty, or one imposed by act of 
Parliament for the benefit of individuals, and no sufficient remedy is 
afforded by action for damages, a process, by the writ of mandamus, to 
compel the performance of tne particular duty. This proceeding is not 
common to all the courts, but peculiar to the Court of Queen's Bench, 
and it appears to have been originally confined in its operation to a 
very limited class of cases affecting the administration of public affairs; 
such as the election of corporate officers, the restoration of officers 
improperly removed, the compelling inferior courts to proceed in 
matters within their jurisdiction, or public officers to perform duties 
imposed upon them by common law or by statute, as to make a rate 
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and the like; and there can he little doubt that the extreme hardship 
arising ont of the defect in the law which we have pointed oat was one 
considerable motive for the extension of the remedy in more recent 
times to cases in which the rights of private individuals only were con- 
cerned. In the coarse of modern legislation no session of Parliament 
occurs in which a great number of acts of Parliament do not pass for 
making railways, forming docks, building bridges, improving towns, 
and an infinite variety of public works, for the most part to be done by 

i'oint-6tock corporations or companies for the benefit of the shareholders. 
n almost every act of this kind numerous provisions are to be found, 
which direct that the company shall do certain works for the benefit of 
individuals ; such as making communications between lands intersected 
by works authorised by the acts, substituting new buildings for others 
which have been necessarily removed t makmg roads and communica- 
tions in lieu of old ones blocked up or injured, and a variety of other 
works of a similar character. In the event of non-compliance with 
these enactments, as, indeed, in all cases where the proceeding by 
mandamus must be resorted to, the remedy is uncertain, tedious and 
expensive. 

The present mode of proceeding by mandamus, as amended by 
numerous acts of Parliament, and especially by 4 Anne, c. 18 ; 2 Anne, 
c 20 ; 1 Will, 4, c, 21, and 6 & 7 Vict. c. 67, is as follows :— 

The person seeking for relief by the writ of mandamus is obliged to 
apply for a rule to show cause why the writ should not issue. This is 
done upon affidavit, in which is set out the whole case, in the majority 
of instances at great trouble and expense. The rule can only be obtained 
in term time, and, in practice, can only be made absolute during term. 
If the rule is opposed, cause is shown also on affidavits, and it commonly 
happens that, considerable delay and expense having been incurred, 
both sides more or less admit, or the court intimates, that the case in- 
volves questions of fact which cannot satisfactorily be disposed of on 
affidavit, or questions of law which ought to be put upon record, so as to 
be subject to revision in a Court of Error, and the mandamus con- 
sequently issues in order that such questions may be determined upon 
the return. The writ thus granted must bear teste, and be returnable 
in term time, whereby a further delay is occasioned. When issued, it 
recites the facts which constitute the obligation, and commands the 
party to whom it is addressed to do the act demanded, or to show cause 
why he does not. To this writ a return must be made, either that the 
writ has been complied with, or showing the grounds whereon the 
defendant justifies his resistance. This return may be, 1st, a traverse 
of some material fact alleged by the prosecutor as ground for the writ; 
2nd. Allegation of fresh matter as an answer to the prosecutor's case. 
If the writ be bad upon the fact of it, as not suggesting, in point of fact, 
a case which justifies the mandatory part, the defendant may, without 
making any return, move to quash the writ for insufficiency, or he may 
reserve his objection to a later period of the proceedings as in an ordi- 
nary action. If a return be made, the prosecutor may move to quash 
it or may traverse or plead to it, or demur to it as insufficient in point 
of law ; or, if his private interest is in question, he may still do that 
which was, before certain statutory improvements of this procedure, 
his only remedy (now unusual in practice), viz., bring an action to 
recover damages for the falsehood of the return, upon the decision of 
which action in his favour the court awards a peremptory mandamus. 
The proceedings on a demurrer or other pleading in mandamus are 
b3 
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nearly identical with those in an ordinary action as described in our 
first report. In the event of a prosecutor obtaining a judgment, the 
court awards a peremptory mandamus, and in cases of private injury, 
damages and costs. 

It appears to us that the practice in tyese proceedings by mandamus 
may be materially improved and its operation beneficially extended, so 
as to supply one of the defects in the jurisdiction of Courts of Common 
Law already pointed out. 

In the first place, the necessity for a preliminary application being 
made in term time upon affidavits for leave to issue the writ is anoma- 
lous and objectionable. In the great majority of cases it has no effect 
but to create expense and delay, and operate as a mere obstruction to 
justice. If a man may issue a writ to try his right to an estate of 
indefinite value without the special leave of the court obtained upon 
voluminous affidavits, why may he not issue a writ to try his right to 
have a bridge made upon the same estate, or to have compensation 
assessed for damage done to a small portion of it by severance? There 
is no shadow of reason for such a distinction. In any case where a 
party has such an interest in the issuing of a mandamus as to be able 
to maintain an action for damages in case of a false return, or, in other 
words, wherever any person is interested as a private individual in the 
performance of any act which may be enforced by a mandamus, the 
latter writ is as much ex debito jiistitice as the writ by which, after so 
much expense and delay, he may now recover damages for a false 
return. 

It has been said, indeed, that the application to the court in the 
first instance operates as a check to frivolous and vexatious suits. It 
may be so in some few instances ; but to make that argument worth 
anything, it must be established, contrary to daily experience, 
that the majority of actions are of a frivolous or vexatious cha- 
racter; and, further, must be put out of consideration the far 
greater number of cases in which the injured party submits to an 
unjust resistance or a disadvantageous compromise, rather than wait 
term after term for the result of an expensive motion for a mandamus^ 
with the prospect of being at length permitted to commence proceedings 
which in a still future term may bring forth a return, and put the 
applicant in a position to litigate his right. Besides, laws ought to be 
made for the cases which most frequently happen, and not for excep- 
tional ones. Ordinary actions, when brought against good faith, may 
be stayed by the court; yet nobody would suggest that, therefore, 
every action should be stayed until the court gives leave to proceed. 
Moreover, a remedy may be found in requiring a demand of perform* 
ance to precede the action, and giving power to the court or a judge to 
deprive the plaintiff of costs in cases where the proceedings are frivo- 
lous and vexatious. 

We propose, that the process, pleading, and proceedings in mandamus 
where private rights are concerned shall be the same as in an ordinary 
action, save that the plaintiff shall be at liberty in his declaration to . 
claim, either alone or with a money demand, the performance of the 
act required, and that, in the event of judgment being given for the 
plaintiff, the court shall have power* to enforce that judgment by attach- 
ment or distringas, and in case of contumacy further to adjudge that 
the act required may be done bv the plaintiff, or some person appointed 
by the court, at the expense of the defendant. There will be no reason 
for confining this remedy, thus stripped of its prerogative character, to 
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the Court of Queen's Bench; but express provision should be made that 
the jurisdiction of that court to grant writs of mandamus, as at present, 
in cases where the public are interested, shall in nowise be affected ; 
though we would suggest that in these cases the rule should be absolute 
in the first instance, and that the writs ought to bear teste on the day 
of their issuing, and be returnable within a given time after service, 
whether in term or vacation. 

Specific Performance. 

The proceedings thus simplified may be applied to every case in 
which specific performance of a contract or duty is to be enforced ; and, 
for the reasons which we have aleady expressed, we think it ought to 
be so applied, and that Courts of Law ought to have power to grant 
specific performance, and to enforce the specific delivery of goods in 
every case in which that relief has hitherto been granted by Courts of 
Equity. This mode of procedure will be the same as in ordinary actions, 
with the exception that the plaintiff, by bis declaration, will pray the 
specific relief instead of merely a sum of money. Ihere are cases in 
which a Court of Equity, upon peculiar considerations of doubtful justice, 
grants specific performance though the legal rights be not complete at 
the commencement of the suit. It may not be advisable to interfere 
with the jurisdiction of Courts of Equity in such cases, but only to give 
Courts of Law the power of enforcing specific performance in the same 
eases in which compensation in damages only can now be obtained in 
those courts. 

Injunction. 

The subject of preventive remedies has been so fully treated in the 
third report of the former Common Law Commissioners, that we think 
we cannot do better than cite the following remarks from pp. 18 and 19 
of that report :— 

The ordinary scope of the legal remedy is to give compensation or 
redress for injuries sustained, and it affords in general no means for 
preventing their commission. On the other hand, the practice of the 
Courts of Equity, by way of injunction, extends not only to the protec- 
tion of equitable rights, but of those also for the violation of which as 
action lies at common law. 

" A Court of Equity will, by injunction, restrain waste in all cases. 
It will also restrain in case of irremediable mischief, i. e., such mis- 
chief as cannot, when committed, be adequately compensated by 
damages. Equity has, in this respect, gradually enlarged a jurisdic- 
tion, which it originally assumed by analogy to the case of waste ; 
and the instances in which it now gives this species of relief, where 
common law rights are invaded, may be classed as follows : 1. Waste ; 
2. Trespass, and Torts in certain particular cases, where, if the defen- 
dant were suffered to proceed in the commission of the injury, there 
would be no adequate remedy at law. The principal of these are, tres- 
pass by the defendant's working from his own mine into the plaintiff's; 
infraction of copyrights or patent rights ; destruction of deeds or chat* 
tels belonging to the plaintiff, and having a peculiar value not to be: 
estimated in money (in which latter cases the court enforces restoration 
also) ; 3. Breach of contract, where there is a contract to abstain from 
doing a specific thing, and the damage sustained by its violation cannot 
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be precisely or conveniently estimated in damages. Thus, if a lessee 
covenant to spend all his hay on the farm, or if a person covenant not 
to carry on a certain trade within a certain district, a Conrt of Equity 
will restrain such party from removing the hay or carrying on the 
trade. 

44 There seems to be no reason why a Conrt of Law should not exercise 
the same jurisdiction, and restrain violations of legal rights in the 
cases in which an injunction now issues for that purpose from the 
Courts of Equity. Full relief, however, could not be given by a Conrt 
of Xaw, in the present defective state of its powers, because it has no 
means of compelling a discovery ; whereas, a Court of Equity not only 
stays the mischief by injunction, but makes the defendant account for 
the profits derived from the infraction of the plaintiff's right But if 
the method of discovery at law, recommended in our second report, 
be adopted, this difficulty will be obviated, more particularly if, in 
addition to the provisions there suggested, the Courts of Law be em- 
powered to issue an attachment upon default made in answering any 
interrogatories the object of which is to ascertain the amount of 
damages. And it would obviously be attended with great advantage 
and convenience, that where common law rights are concerned, the 
whole litigation relating to them should fall within the cognizance of 
a Common Law Court; not only because the expense and delay of a suit 
in equity may be thus avoided, but because the common law judges 
are more competent than those in equity to decide any question of law 
which the application for an injunction may involve, and can exercise 
more conveniently a controlling or directing power over any action 
connected with the matter of right in dispute. 

" To confer this jurisdiction on the Courts of Law, it would not even 
be necessary to invent a new form of - suit. Little more would be 
required than to gpve an existing writ a wider application, of a kind 
sanctioned by ancient usage. For in former times a writ of prohibition 
was granted, not only to prevent excesses of jurisdiction, but to restrain 
waste. Prohibition of waste lay at common law, for the owner of the 
inheritance against tenant by the curtesy, tenant in dower, and guar- 
dian in chivalry, and this, says Lord Coke, * was an excellent law ; 
for preventing justice excelleth punishing justice.' " 

The practical suggestions founded on these observations will be 
found under the head of "Farther improvements in the law of actions," 
at pages 74 and 75 of the third report, as follows, viz. : — ; 

"That in all cases of injury or breach of contract, or threatened 
injury or breach of contract, for which an action at law for damages 
may be maintained (whether such action shall have been commenced 
or not), application shall, upon proper affidavit, be allowed to be made 
by way of motion in any of the Courts of Common Law at Westminster, 
or in vacation time to a judge at chambers for a writ of prohibition ; 
and that if the court or judge shall be satisfied that the case is such 
that the recovery of damages would be an inadequate remedy, or that 
the amount of damages could not be precisely or conveniently ascer- 
tained, a rule or order shall be made for issuing a writ of prohibition 
forthwith, directed to the proper party or parties, prohibiting him or 
them from the commission or further commission of the acts which 
are the subject of complaint 

" That such party or parties, upon proper notice to the opposite party, 
shall be at liberty to move the court or judge to quash the writ of pro- 
hibition so issued ; and that after both parties have been heard upon 
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such motion, it shall be at the discretion of the court or judge, under 
the circumstances of the case, either to quash or support the writ, or 
to make such new rule or order, by way of qualification or exception 
of the prohibition first granted, as may seem fit : and where it shall 
appear expedient to direct that a proper action of trespass, trespass on 
the case, covenant, or other form of action (according to the nature of 
the case) be brought, (or when found more convenient) that an issue 
be tried for the further investigation of the matter in dispute, and to 
make any order as to the costs of the motion or proceedings aforesaid 
as may be reasonable and just ; and when the result of any proceeding 
or action brought either by the direction of the court or otherwise, fa 
determination of the matter in dispute shall appear, the party or partie 
against whom a prohibition shall have been obtained, shall be at liberty 
to apply to the court for an order that it be dissolved. 

" That, instead of granting the prohibition in the first instance, the 
court may at its discretion grant a rule to show cause only, why a writ 
of prohibition should not issue." 

We concur in the principle of the above remarks (though somewhat 
modified in their application by recent changes in the law), and of th 
suggestions founded upon them. It has been acted upon by the Legis- 
lature so far as to confer the power of injunction upon the Common Law 
Courts in the Patent Law Amendment Act, 1852, s. 42, and so far as 
to confer the power of granting prohibitions to judges at chambers in 
the County Court Amendment Act, 13 & 14 Vict c. 61, s. 22. We, 
however, propose that the party injured shall be entitled to maintain 
an action in the ordinary form, save that in the declaration he may 
claim the prohibition of a wrongful act commenced or threatened, either 
separately, or together with damages for the injury which he has 
actually sustained, and that the application for a prohibitory writ may 
be made at any stage of the cause, either before or after judgment, ana 
granted or denied upon such terms, as to keeping an account, giving 
security, or otherwise, as may be thought just by the court or judge. 



We next proceed to consider those cases, happily rare, but which, 
nevertheless, where they occur, are a discredit to our jurisprudence, in 
which Courts of Law and Equity apply different rules of right and 
wrong to the same subject-matter. They do not so much arise out of 
any defect in procedure, to which our commission is limited, as out of 
a defective state of the substantive law itself; and the true remedy for 
such evils is to make the law uniform by legislative enactment. Glaring 
instances of defects of this description occur in cases where Courts of 
Law are obliged to hold defences untenable which in a Court of Equity 
are Considered valid. The result is that a Court of Law must give a 
judgment in favour of the plaintiff which a Court of Equity will restrain 
him from enforcing. Thus, when one of the parties to a deed under 
seal has done some act not amounting to an actual prevention of per- 
formance, or has entered for valuable consideration into some agree- 
ment not under seal by which another party to the deed would have 
been absolved from the performance of his covenant but for the circum- 
stance of its being under seal, which (by a harsh application of the 
rule of the civil law, eo genere ouinque dUsolvi quo coUiaatum est), 
nullifies in a Court of Law the defence arising out of such an act or 
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agreement, and subjects the covenanting party to a judgment for the 
damages occasioned by his breach of covenant, thus left technically 
unexcused, a Court of Equity will interpose, and, disregarding the 
mere formality of the seal, will by injunction perpetually prohibit the 
party, whose act or agreement but for that formality would have con- 
stituted a defence, from enforcing the judgment which he has obtained, 
and which, but for the imperative strictness of the law, the Common 
Law Courts would not have pronounced. 

It thus appears that there are cases in whfch Courts of Common Law 
have not sufficient power to prevent the law, as administered by them, 
from being made the means of vexation, and of useless expense. It 
would surely not be intrusting too much to these courts to enable them 
to protect themselves from being made the arena of unjust litigation, 
ana to furnish them with adequate power of exterminating it. Why 
should not the final, and, if justice oe done, inevitable result of liti- 
gation be attained in the first instance by enacting, that whatever is 
ground for a perpetual injunction shall for the future be received by 
Courts of Common Law in the first instance, as a defence i "We see no 
reason why it should not be done, and we think that Courts of Common 
Law ought to be empowered to receive such defences by way of plea in 
every case in which the party pleading them would be entitled to un- 
conditional relief by injunction ; and that in cases where such relief in 
Courts of ^Equity would be conditional or discretionary, the Courts of 
Law should nave power to give, in a summary way, the same relief 
against actions pending therein as might be obtained: by resorting to a 
Court of Equity. In an infinity of cases of ordinary occurrence, in 
which the expense of the proceedings in Courts of Equity might prevent 
any application there for redress, complete Justice would be done 
between the parties in the Court of Common Law in which the. action 
was instituted ; and in cases of extraordinary difficulty parties might 
still, in the discretion of the court or judge, be left to adopt the more 
formal course of proceeding, as has commonly been done upon appli- 
cations in the nature of ari audita querela, a proceeding to be relieved 
against execution upon the ground of matter arising after judgment. 
For the same reasons it seems desirable to enable Courts of Law to repel 
inequitable defences, such as, in ejectment, an outstanding legal estate 
held in trust for the plaintiff, or in an action upon a negotiable instru- 
ment, the loss of the instrument, provided the plaintiff was willing to 
give satisfactory indemnity. 

We are convinced that without some such enactments asr those which 
we have here suggested the administration of justice in the Courts of 
Common Law will remain, even as regards purely common law rights, 
imperfect ; and that our suggestions if carried into effect will not only 
be the means of saving much vexation, expense, and delay in litigated 
cases, but will also conduce generally to a better observance of justice,, 
by adding to the speed and facility with which it can be thoroughly 
enforced. 

Enforcement of Maritime Liens, 

■ In conclusion we may notice, that if to the improved and enlarged 
procedure which we have suggested were added the incidental powers 
of attachment of goods and debts, and of calling in the aid of experts 
where deemed necessary, the Courts of Common Law would be enabled 
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to exercise ample jurisdiction over maritime liens. The learning on 
this subject is often incidentally discussed in mercantile causes in the 
Common Law Courts ; but for want of adequate means of enforcing such 
rights there, suitors are, notwithstanding the superior machinery for 
the trial of facts possessed by the Courts of Common Law, at present 
obliged to resort to the Court of Admiralty for relief. By conferring 
on the Courts of Common Law the powers which we have thus suggested, 
these courts would be enabled to afford effectual and complete redress. 



We shall proceed, with the utmost diligence in our power, to con- 
' sider the other matters included in your Majesty's commission ; and 
we humbly submit this our second report to your Majesty's royal 
consideration. 





Saml. Martin. 
A. £. Cockbubn. 
G. W. Bhamwell. 
W. H. Walton. 
Jas. S. Willes. 



(L.S.) 



Dated this 30th day of April, 1853. 
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COMMON LAW PROCEDURE ACT, 
1854. 



17 & 18 Vict. cap. 125. 

An Act for the further Amendment of the Pro- 
cess, Practice, and Mode of Pleading in and 
enlarging the Jurisdiction of the Superior 
Courts of Common Law at Westminster, and 
of the Superior Courts of Common Law of 
the Counties Palatine of Lancaster and Dur- 
ham.— [\2th August, 1854.] 

This act was framed in accordance with the second report of 
the commissioners for inquiring into the process, practice, and 
system of pleading in the Superior Courts of Common Law, 
&c. : and a perusal of the recommendations and suggestions 
therein will be found very useful in construing the correspond- 
ing provisions of this statute. The report is printed verbatim 
in the preceding pages. 

Be it enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of 
the Lords spiritual and temporal, and Commons, 
in this present Parliament assembled, and by the 
authority of the same, as follows : 

L The parties to any cause may, by consent Judge may 
in writing, wgned by them or their attorneys, as ^'questions 

B» of fact. 
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the case may be, leave the decision of any issue 
of fact to the court, provided that the court, 
upon a rule to show cause, or a judge on sum- 
mons, shall, in their or his discretion, think fit 
to allow such trial ; or provided the judges of 
the Superior Courts of Law at Westminster 
shall, in pursuance of the power hereinafter 
given to them, make any general rule or order 
dispensing with such allowance, either in all 
cases or in any particular class or classes of cases 
to be defined in such rule or order ; and such 
issue of fact may thereupon be tried and deter- 
mined, and damages assessed where necessary, 
in open court, either in term or vacation, by any 
judge who might otherwise have presided at the 
trial thereof by jury, either with or without the 
assistance of any other judge or judges of the 
same court, or included in the same commis- 
sion at the assizes ; and the verdict of such judge 
or judges shall be of the same effect as the ver- 
dict of a jury, save that it shall not be questioned 
upon the ground of being against the weight of 
evidence ; and tbe proceedings upon and after 
such trial, as to the power -of the court or judge, 
the evidence, and otherwise, shall be the same 
as in the case of trial by jury. 

Considerable responsibility is cast upon attorneys as to advis- 
ing clients whether or not to avail themselves of this provi- 
sion. Before giving such advice, counsel's opinion should be 
taken. As the verdict of the judge cannot be questioned 
upon the ground of being against the weight of evidence, an 
attorney should not consent to leave the decision of any 
issue of fact to the court, without the express authority of his 
client. Although, if such consent were given by the attorney 
without such authority, the proceedings could not be set aside, 
yet the client would have a remedy by action against his attor- 
ney : {Filmer v. Delber, 3 Taun. 486.) A client, although 
bound as between himself and the opposite party by the acts 
of his counsel and attorney in referring a case at Nisi Prius, 
or withdrawing the record and consenting to a settlement upon 
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terms, yet if such acts be without his authority has a remedy 
for damages by action against his attorney : {ibid. ; see also Ive- 
«m t. Conington^ 1 B. & C. 160.) The act does not make it a 
matter of coarse that the court, if the parties consent, should 
try issaes of met without the intervention of a jury, but gives the 
court a discretion to act on such consent, and this no doubt for 
the purpose of preventing parties sending issues of fact to the 
court to try which are more properly for the jury to determine. 
It is probable the new rules to be framed under s. 97 will affect 
the procedure upon this point. The trial is to take place, and 
the damages to be assessed in open court; therefore where the 
damages are matter of contest, this should be taken into consi- 
deration, however plain and simple the issue in fact maybe, be- 
fore a jury is dispensed with. The verdict of the judge is unim- 
peachable only upon the ground of being against the weight of 
evidence : therefore for mistake of law, improper reception or 
rejection of evidence, for the smallness or excess of damages, 
or upon the ground of fresh evidence or any other usual ground, 
the court may be moved for a new triaL In guiding clients 
how to act upon this action, the report of the commissioners 
may be advantageously consulted : (supra, pp. 1, 2.) Upon the 
trial of any issue of fact by a judge under this section, if the 
questions arising thereon, involve matter of account whioh 
cannot conveniently be tried before him, he may refer such 
matter of account to arbitration under sect. 6. Power to state 
questions of law in a special case for the opinion of the 
court was given by the first Common Law Procedure Act 
(15 & 16 Vict. c. 76, 8. 46.) 

2. It shall be lawful for any one of the judges Two judges 
of any of the Superior Courts at Westminster, SSe^fme 
at the request of the Lord Chief Justice or Lord £™ S^iid- 
Chief Baron, to try the causes entered for trial ing in tbe 
at Nisi Prius in Westminster and London in 8 "™ 0011 * 
either of the courts, on the same days on which 
the said Lord Chief Justice or Lord Chief Baron, 
or any other judge of the same court, shall be 
sitting to try causes at those places respectively, 
or at either of them, so that the trial of two 
causes may be proceeded with at the same time ; 
and all jurors, witnesses, and other persons who 
may have been summoned or required to attend 
p 2 
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at or for the trial of any cause before the said 
Lord Chief Justice or Lord Chief Baron, as the 
case may be, shall give their attendance at and 
for the trial thereof before such other judge as 
may be sitting to try the same by virtue of this 
act ; and it shall be lawful for the associates 
and other officers of the Lord Chief Justice or 
Lord Chief Baron, as the case may be, to appoint 
from time to time fit and proper persons, to be 
approved by the said Lord Chief Justice or Lord 
Chief Baron, to attend for them and on their 
behalf respectively before such judge ; and the 
trial of every cause which shall be so had by 
virtue of this act shall, if necessary, be entered 
of record, as having been had before the judge 
by whom such cause in fact was tried. 
courtor ^ ma< * e appear, at any time after 

judge to the issuing of the writ, to the satisfaction of the 
Sa^Se-" court or a judge, upon the application of either 
fore trial, party, that the matter in dispute consists wholly 
or in part of matters of mere account which can* 
not conveniently be tried in the ordinary way, 
it shall be lawful for such court or judge, upon 
such application, if they or he think fit, to de- 
cide such matter in a summary manner, or to 
order that such matter, either wholly or in part, 
be referred to an arbitrator appointed by the par- 
ties, or to an officer of the court, or, in country 
causes, to the judge of any County Court, upon 
such terms as to costs and otherwise as such 
court or judge shall think reasonable ; and the 
decision or order of such court or judge, or the 
award or certificate of such referee, shall be en- 
forceable by the same process as the finding of a 
jury upon the matter referred. 

This enactment empowers the court to make a compulsory 
order, on an ex parte application, to dispense with trial by jury 
and to dispose of the matter summarily, or to refer it to arbi- 
tration. The judge at the trial at Nisi Prius before a jury has 
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no power to compel the parties to refer. This section, it is 
apprehended, does not give snch power at Nisi Prius. Section 6 
refers to this cue as one of reference before trial, and the last 
clause of this section is inconsistent with a reference at Nisi 
Prius where a verdict is taken subject to a reference. It is 
confined to cases where the matter consists wholly or in part of 
matters of mere account, which cannot be conveniently tried in 
the ordinary way; if they can be conveniently tried in the ordi- 
nary way, the court has no jurisdiction. The power of the court 
or judge is to (1) decide such matter in a summary way, or (2) 
to order that such matter, either wholly or in part, be referred. 
The application of the party under this section must be supported 
by affidavit, and it is evident that where the court or judge is 
asked to dispose of the matter in dispute in a summary way, 
the whole matter in dispute must be set out upon affidavit ; 
and upon showing cause, the other side must set forth his case 
as minutely, or else show some ground why the matter in dis- 
pute ought not to be disposed of in a summary way. So where 
one party makes an application to refer, on the ground that 
the matter in dispute consists wholly or in part of matters of 
mere account, which cannot conveniently be tried in the ordi- 
nary way, the other side, on showing cause, may state matters 
to rebut these allegations. This is the proper section for act- 
ing upon in an action for a builder's bill for extras where there 
has been a special agreement ; the extra work done and its value 
might be referred to arbitration, and the questions of liability 
and authority to do the work left for the finding of a jury in the 
ordinary way, or the decision of a judge under sect. 1. 44 The 
decision or order of such court or judge, or the award or certi- 
ficate of such referee, shall be enforceable by the same process 
as the finding of a jury upon the matter referred." The mean- 
ing of this part most be cautiously considered. The finding of 
the jury eannot be enforced except when the action is deter- 
mined thereby, and then the party in whose favour the action 
is so determined signs judgment. This section, it follows, 
must be taken to authorise thcparty, where the matter in dis- 
pute consists wholly of matters of account, in whose favour 
the decision or award may be, to sign judgment in the action 
as the means of obtaining process for enforcing the decision or 
award. But when the matter in dispute consists in part only 
of matters of mere account, the decision of the court or the 
award of the referee thereon can only be used as evidence in 
the action. 
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specwoue 4. If it shall appear to the court or a judge 
Sated, and that the allowance or disallowance of any parti - 
facTSied ' Cu ^ ar * tem or * tems * n 8UC ^ account depends 



upon a question of law fit to be decided by the 
court, or upon a question of fact fit to be decided 
by a jury, or by a judge upon the consent of 
both parties as hereinbefore provided, it shall be 
lawful for such court or judge to direct a case to 
be stated, or an issue or issues to be tried ; and 
the decision of the court upon such case, and the 
finding of the jury or judge upon such issue or 
issues, shall be taken and acted upon by the 
arbitrator as conclusive. 

This section relates only to cases where the matter in dispute 
is a matter of mere account, and where the disputed items 
may be conveniently decided in the mode proposed ; e.g., where 
the disputed item is a claim for interest, as in Mowatt v. Lord 
Londeaborough, 23 L. J. 177, Q. B., the question being whe- 
ther there was a sufficient demand of interest by letter within 
the 4 Will. 4, c. 42, s. 28; or whether, from the nature of the 
debt, interest was payable at all : in such cases, the only question 
being whether interest is recoverable, and the amount of in- 
terest, if recoverable, not being disputed, it is proper to state 
a case for the opinion of the court Where, again, the disputed 
items of account are money expended by an agent in the busi- 
ness of his principal, or claims by him for services which the 
agent considers the extent of his authority justifies him in 
doing, and the right to recover these items and not the amount 
of them is disputed, these are questions fit to be decided by 
a jury unless the parties prefer to have them decided by the 
court or a judge, under sect 1. From the last part of this 
section it would seem that sect 4 is confined to oases of dis- 
puted account submitted to arbitration under seot. 3, and quaere 
whether there must not have been a submission to arbitration 
before this section can be acted upon. The words are, " The 
decision of the court upon such case, and the finding, &c, 
upon such issue, shall be taken and acted upon by the arbitrator 
as conclusive ;" the words referring to an arbitrator as already 
appointed. 



Arbitrator 5. It shall be lawful for the arbitrator upon 
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any compulsory reference under this act, or upon nwyrf*** 

any reference by consent of parties where the* p€C ^ CMe ' 

submission is or may be made a rule or order 

of any of the Superior Courts of Law or Equity 

at Westminster, if he shall think fit, and if it is 

not provided to the contrary, to state his award, 

as to the whole or any part thereof, in the form 

of a special case for the opinion of the court ; 

and when an action is referred, judgment, if so 

ordered, may be entered according to the opinion 

of the court. 

6. If upon the trial of any issue of fact by a Ej wr l *^ 
judge under this act it shall appear to the judge direct arbi- 
that the questions arising thereon involve matter S^of wai, 
of account which cannot conveniently be tried when i*™^ 
before him, it shall be lawful for him, at his dis- htsScMoiL 
cretion, to order that such matter of account be . 
referred to an arbitrator appointed by the parties, 

or to an officer of the court, or, in country causes, 
to a judge of any County Court upon such terms 
as to costs, and otherwise, as such judge shall 
think reasonable ; and the award or certificate of 
such referee shall have the same effect as herein- 
before provided as to the award or certificate of 
a referee before trial; and it shall be competent 
for the judge to proceed to try and dispose of any 
other matters in question, not referred, in like 
manner as if no reference had been made. 

This section refers to the trial of issues of fact by a judge 
under sect. 1 of this act, and there is no section which em- 
powers a judge compulsorily to refer mere matters of account 
when they come before a jury at Nisi Prius. The effect of the 
award or certificate is the same as under sect. 3 ; but, as the 
judge is to proceed to try and dispose of any other matters in 
question not referred, the yerdict must be taken in a special 
form subject to the award or certificate, so as to admit of such 
an indorsement on the postea as .will authorise the signing of 
judgment and issuing execution. 

7. The proceedings upon any such arbitration Proceedings 
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before and as aforesaid shall,, except otherwise directed 
SJ^utfiJL hereby or by the submission or document autho- 
trator. rising the reference, be conducted in like manner, 
and subject to the same rules and enactments, as 
to the power of the arbitrator and of the court, 
the attendance of witnesses, the production of 
documents, enforcing or setting aside the award, 
and otherwise, as upon a reference made by con- 
sent under a rule of court or judge's order. 

When there is no cause in court, see pott, e. 17. See also 
for the practice, Chit. Arch. Pr. 1461, 8th ed. 

Powfe^ to 8. In any case where reference shall be made 
arbitrator, to arbitration as aforesaid, the court or a judge 
shall have power at any time, and from time to 
time, to remit the matters referred, or any or 
either of them, to the reconsideration and rede- 
termination of the said arbitrator, upon such 
terms, as to costs and otherwise, as to the said 
court or judge may seem proper. 

This is a very beneficial alteration of the law. It had become 
the practice in a submission of reference to insert a clause 
empowering the court to remit the matter referred to the 
reconsideration and determination of the arbitrator. It was 
doubted, however, whether that gave power to remit the 
matter back to the arbitrator a second time, where the words 
"from time to time" were not inserted : (Nickalls Warren, 
6 Q. B. 615, Ex parte Huntley, 22 L. J. 277, Q. B.) This 
section does away with the necessity of such a clause in the 
submission where the reference is under any of the preceding 
sections, removes the above objection, and also enables the 
court to limit the remittal to any one or more of the matters in 
difference. As to the time within which the application to 
remit should be made, see Doe v. Cannell % 22 L. J. 821, 
Q. B. ; Doe v. Holmes, 12 Q. B. 951 ; and Brown v. Collyer % 
20 L. J. 426, Q. B. 
Application 9. AH applications to set aside any award made 
tnrawariL on a compulsory reference under this act shall 
and may be made within the first seven days of 
the term next following the publication of the 
award to the parties, whether made in vacation 
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or term; and if no such application is made, or 
if no rule is granted thereon, or if any rule granted 
thereon is afterwards discharged, such award shall 
be final between the parties. 

10. Any award made on a compulsory refer- Enite^rf 
ence under this act may, by authority of a judge, m for 
on such terms as to him may seem reasonable, be JgJJ * them 
enforced at any time after seven days from the 
time of publication, notwithstanding that the 
time for moving to set it aside has not elapsed. 

These two sections apply to compulsory references only. A 
question may arise upon the term compulsory : does it mean 
compulsory as against one party only, as where the reference 
is upon the application of one party under sect. 3, or does it 
mean compulsory as against both, where the judge under sect 6 
refers at his own discretion? In one sense both cases' are 
compulsory, and that is the sense which the act seems to con- 
vey, for in sect. 5 the language is, "Upon any compulsory 
reference under this act, or upon any reference by consent," 
the term " compulsory " being used to mean other than by 
consent of the parties, of both parties. 

The court has the power of enforcing the performance of an. 
award by attachment, or if the award be for payment of money, 
by rule of court, under 1 & 2 Vict. ;ilO, s. 18, ordering the 
party to pay it forthwith. The court, however, will not lend 
its aid to enforce performance of the award (by attachment or 
rule under 1 & 2 Yict. c. 110, s. 18) unless the duty to be 
performed or the money to be paid be distinctly ascertained by 
the award, but will leave the Iparty to his remedy by action 
upon the award : {Graham v. Darcey, 6 C. B. 537.) In all 
cases in which the court refuses to enforce the performance of 
the award, and leaves the party to his remedy by action, the 
defendant in the action may defeat the award by any of the 
usual defences. For although a party cannot apply to set aside 
the award after the specified time in sect. 9, the act only says 
that, after the lapse of that time or the discharge of a rule to 
set aside the award, it shall be final between the parties; not 
that it shall be unimpeachable, but that such as it is, valeat 
quantum, it shall be final ; not that it shall be binding upon 
the parties conclusively, but that it shall not be set aside upon 
motion* Upon motions to enforce the performance of awards. 
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difficulties were often started as to whether the time for moving 
to set aside the award had elapsed (Hare v. Fleay, 11 C.B. 
472; 22 L. J. 249, C. P.), and to remove such objections, the 
last part of sect. 10 was introduced. 

11. Whenever the parties to any deed or in- 
strument in writing to be hereafter made or 
executed, or any of them, shall agree that any 
then existing or future differences between them 
or any of them shall be referred to arbitration, 
and any one or more of the parties so agreeing, 
or any person or persons claiming through or 
under him or them, shall nevertheless commence 
any action at law or suit in equity against the 
other party or parties, or any of them, or against 
any person or persons claiming through or under 
him or them in respect of the matters so agreed 
to be referred, or any of them, it shall be lawful 
for the court in which action or suit is brought, 
or a judge thereof, on application by the defendant 
or defendants, or any of them, after appearance 
and before plea or answer, upon being satisfied 
that no sufficient reason exists why such matters 
cannot be or ought not to be referred to arbitra- 
tion according to such agreement as aforesaid, 
and that the defendant was at the time of the 
bringing of such action or suit and still is ready 
and willing to join and concur in all acts neces- 
sary and proper for causing such matters so to 
be decided by arbitration, to make a rule or 
order staying all proceedings in such action 
or suit, on such terms as to costs and otherwise 
as to such court or judge may seem fit : provided 
always, that any such rule or order may at any 
time afterwards be discharged or varied as justice 
may require. 

One effect of this section will he to defeat the breaches of 
faith, and the injustice often occasioned hy the rule that the 
Superior Courts were not ousted of their jurisdiction hy agree- 
ment of the parties, an agreement to refer being no bar to am 
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action for the same matters : (Kill y. Holliater, 1 Wills. 129 ; 
Thompson y. Charnock, 8 T, £. 139.) This section not only 
aims at the breach of faith of the parties to the agreement, but 
any person or persons claiming through or under either party, 
will commence an action or suit in respect of the matters 
agreed to be referred against the other party to the agreement 
at the peril of having the proceedings stayed, on such terms as 
the court may think fit 

12. If in any case of arbitration the document < ^J? ureof 
authorising the reference provide that the refer- arwtra- * 
ence shall be to a single arbitrator, and all the £JJJ 
parties do not, after differences have arisen, con- single arw- 
cur in the appointment of an arbitrator ; or, if £j^£e° r 
any appointed arbitrator refuse to act, or become 
incapable of acting, or die, and the terms of such 
document do not show that it was intended that 
such vacancy should not be supplied, and the 
parties do not concur in appointing a new one j 
or if, where the parties or two arbitrators are at 
liberty to appoint an umpire or third arbitrator, 
such parties or arbitrators do not appoint an 
umpire or third arbitrator ; or if any appointed 
umpire or third arbitrator refuse to act, or be- 
come incapable of acting, or die, and the terms 
of the document authorising the reference do 
not show that it was intended that such a 
vacancy should not be supplied, and the parties 
or arbitrators respectively do not appoint a new 
one ; then in every such instance any party may 
serve the remaining parties or the arbitrators, as 
the case may be, with a written notice to appoint 
an arbitrator, umpire, or third arbitrator re- 
spectively ; and if within seven clear days after 
such notice shall have been served no arbitrator, 
umpire, or third arbitrator be appointed, it shall 
be lawful for any judge of any of the Superior 
Courts of Law or Equity at Westminster, upon 
summons to be taken out by the party having 
served such notice as aforesaid, to appoint an 
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arbitrator, umpire, or third arbitrator, as the case 
may be, and such arbitrator, umpire, and third 
arbitrator respectively shall have the like power 
to act in the reference and make an award as if 
he had been appointed by consent of all parties, 
when refer- 13. When the reference is or is intended to 
twoMt? to two arbitrators, one appointed by each 
tratorajjd party, it shall be lawful for either party, in the 
25? toip^ case of the death, refusal to act, or incapacity of 
party n^jT any arbitrator appointed by him, to substitute a 
appoint new arbitrator, unless the document authorising 
art'Son?* tne reference show that it was intended that the 
vacancy should not be supplied ; and if on such 
a reference one party fail to appoint an arbitra- 
tor, either originally or by way of substitution 
as aforesaid, for seven clear days after the other 
<party shall have appointed an arbitrator, and 
shall have served the party so failing to appoint 
with notice in writing to make the appointment, 
the party who has appointed an arbitrator may 
appoint such arbitrator to act as sole arbitrator 
in the reference, and an award made by him 
shall be binding on both parties, as if the ap- 
pointment had been by consent ; provided, how- 
ever, that the court or a judge may revoke such 
appointment, on such terms as shall seem just. 
T j JJ^J^ a - 14. When the reference is to two arbitrators, 
appoint and the terms of the document authorising it do 
^p*** not show that it was intended that there should 
not be an umpire, or provide otherwise for the 
appointment of an umpire, the two arbitrators 
may appoint an umpire at any time within the 
period during which they have power to make 
an award, unless they be called upon by notice 

Award to be 83 a *° resa ^ to ma ^ e tne appointment sooner, 
made in 15. The arbitrator acting under any such 
months, document or compulsory order of reference as 
unieuper- aforesaid, or under any order referring the 
en^geSme. awar( * back, shall make his award under his 
hand, and (unless such document or order re- 
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spectively shall contain a different limit of time) 
within three months after he shall have, been 
appointed, and shall have entered on the refer- 
ence, or shall have been called upon to act by a 
notice in writing from any party, but the parties 
may by consent in writing enlarge the term for 
making the award ; and it shall be lawful for 
the Superior Court of which such submission, 
document, or order is or may be made a rule or 
order, or for any judge thereof, for good cause 
to be stated in the rule or order for enlargement, 
from time to time to enlarge the term for making 
the award ; and if no period be stated for the 
enlargement in such consent or order for en- 
largement, it shall be deemed to be an enlarge- 
ment for one month ; and in any case where an 
umpire shall have been appointed it shall be 
lawful for him to enter on the reference in lieu 
of the arbitrators, if the latter shall have 
allowed their time or their extended time to 
expire without making an award, or shall have 
delivered to any party or to the umpire a notice 
in writing stating that they cannot agree. 

The Court had power under the 3 & 4 Will. 4, c. 42, s. 39, 
to enlarge the time for making an award whore the arbitrator 
had inadvertently omitted to do so : (Parbery v. Newnham, 
1M.&W. 378; Leslie y. Richardson, 6 C. B. 378.) These 
decisions are applicable to sect. 15 of this act, but a condition 
is attached " that good cause shall be stated in the rule or 
order for enlargement." Should, however, no rule be ob- 
tained for the enlargement of the time, the last clause of sect. 15 
provides that the umpire may enter on the reference in lieu 
of the arbitrators after the expiration of the limited time for 
making the award. This shows the expediency of parties 
seeing to the appointment of an umpire in the first instance. 
One of the first steps of some arbitrators used to be to enlarge 
the time for a considerable period, to obviate any failure that 
might arise from inadvertence or otherwise ; now it will be 
equally prudent to appoint an umpire at an early stage. In 
order to exclude the appointment of an umpire, the submission 
Q 
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must show that it wm intended that there should not be one 
(sect. 14.) If there is not this prohibition in the submission, or 
if the submission does not point out the mode in which the 
umpire is to be appointed, the parties are to proceed under 
sect. 12, by service of written notice to appoint an umpire, 
and upon default after such notice, by summons at Judges' 
Chambers. 



Rule to de- 16. When any award made on any such sub- 
Konima" mission, document, or order of reference as afore- 
pureuantto 8a ^ directs that possession of any lands or 

award to dc * , , « , - ,*% /» 

enforced as a tenements capable of being the subject of an 
in^Stment action of ejectment shall be delivered to any 
party, either forthwith or at any future time, or 
that any such party is entitled to the possession 
of any such lands or tenements, it shall be law- 
ful for the court of which the document author- 
ising the reference is or is made a rule or order, 
to order any party to the reference who shall be 
in possession of any such lands or tenements, or 
any person in possession of the same claiming 
under or put in possession by him since the 
making of the document authorising the refer- 
ence, to deliver possession of the same to the 
party entitled thereto, pursuant to the award ; 
and such rule or order to deliver possession shall 
have the effect of a judgment in ejectment 
against every such party or person named in it, 
and execution may issue, and possession shall be 
delivered by the sheriff, as on a judgment in 
ejectment. 



The submission to arbitration must be made a rule of court 
under sect. 17, before proceedings can be taken under this section, 
and in addition there must be service of a copy of the award on 
the party in possession of the lands or tenements, and a demand 
and refusal of possession, before the rule or order of the court 
contemplated by this section can be obtained. The section in- 
troduces a practice similar to that under 1 & 2 Vict. c. 110» 
s. 18, giving to rules and orders the effect of judgments, as to 
the practice in reference to arbitration, see Chit. Arch. 1428, and 
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1608, 8th edit For disobedience to the role or order of court, 
the party in possession may be proceeded against by attachment 
for the contempt As to the effect of a judgment in ejectment, 
see Common Law Procedure Act, 1852, 15 & 16 Vict c. 76, 
ss. 187, 207, 214. 

17. Every agreement or submission to arbi- Agreement 
tration by consent, whether by deed or instru- misSon in 
ment in writing, not under seal, may be made a wr * t *"g 

i a n i n • A i* -r may be made 

rule of any one of the Superior Courts of Law or rule of 
Equity at Westminster, on the application of ^i^ 88 
any party thereto, unless such agreement or sub- intention 
mission contain words purporting that the parties appean 
intend that it should not be made a rule of court ; 
and if in any such agreement or submission it is 
provided that the same shall or may be made a 
rule of one in particular of such Superior Courts, 
it may be made a rule of that court only ; and if 
when there is no such provision a case be stated 
in the award for the opinion of one of the v 
Superior Courts, and such court be specified in 
the award, and the document authorising the re- 
ference have not, before the publication of the 
award to the parties, been made a rule of court, 
such document may be made a rule only of the 
court specified in the award ; and when in any 
case the document authorising the reference is 
or has been made a rule or order of any one of 
such Superior Courts, no other of such courts 
shall have any jurisdiction to entertain any 
motion respecting the arbitration or award. 

An oral submission is not within this section : (Ansell v. 
Evans, 7 T. R. 1.) The submission is made a rule of court 
upon the motion of counsel. The motion should be made upon 
the original submission : (see the practice, Chit Arch. 1508, 
8th edit.) 

18. Upon the trial of any cause the ad- speeches to 
dresses to the jury shall be regulated as follows : ^ jury - 
the party who begins, or his counsel, shall be 

g2 
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allowed, in the event of his opponent not an- 
nouncing at the close of the case of the party 
who begins, his intention to adduce evidence, to 
address the jury a second time at the close of 
such case, for the purpose of summing up the 
evidence ; and the party on the other side, or 
his counsel, shall be allowed to open the case, 
and also to sum up the evidence (if any) ; and 
the right to reply shall be the same as at present. 

The reasons for, and anticipations of the effect of this alteration, 
are fully stated in the Commissioners' Beport, under the heading 
" Proceedings at the Trial" (supra, p. 7.) Now, there may be 
always three speeches of counsel to the jury, and sometimes five. 
The object is to give each party the privilege of addressing the 
jury upon his case as proved by summing up the evidence ; and 
to defeat the advantage too often gained by relying solely on dis- 
crepancies between the case as opened by counsel, and as proved 
by the evidence, aided by attacks on the character and veracity 
of the witnesses. For this purpose, when the defendant does not 
intend to call witnesses, the plaintiffs counsel is entitled to 
sum up his evidence, and to show that, notwithstanding any 
discrepancy there may be between the case as opened by him, 
and the case as proved by the evidence, the plaintiff still has 
good cause of action : and he has also the further opportunity 
of showing that the insinuations made on the witnesses in 
cross-examination ought not to prevent the plaiutiff from re- 
covering. The defendant is not bound to announce whether 
he will call witnesses or not : and if he should announce at the 
close of the plaintiff's case his intention not to call witnesses, 
it would scarcely be consonant to the policy of this provision 
that he should be bound by the announcement. The plaintiff's 
case cannot be said to be closed until his counsel has summed 
up the evidence, and it is admitted that one of the most diffi- 
cult duties of an advocate, is to decide when to call witnesses 
for the defence and when not ; and until the defendant's counsel 
has had the opportunity of estimating the effect, the speech in 
summing up of the plaintiff's case is likely to have upon the jury, 
he ought not to be put in the position of binding himself irre- 
vocably not to call witnesses. If he should announce his 
intention not to call witnesses, and then from the power of the 
speech in summing up be induced to change his intention, 
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why should he not be at liberty to do so ? The plaintiff would 
still have the general reply, and the only disadvantage would be 
the extra time consumed by the summing up at the close of 
the plaintiffs case. In such a case as this there would be five 
speeches, the two speeches of plaintiff's counsel in opening and 
summing up the plaintiff's case, the two speeches of defendant's 
counsel in opening and summing up the defence, and the 
general reply of the plaintiff's counsel. But this extra speech 
seems unavoidable, as in announcing his intention not to call 
witnesses, the defendant's counsel will always exercise towards 
the court that good faith which the bar is accustomed to do. 

19. It shall be lawful for the court or judge, Power to 
at the trial of any cause, where they or he may *$aL rn 
deem it right for the purposes of justice, to order 

an adjournment for such time, and subject to 
such terms and conditions as to costs, and other- 
wise, as they or he may think fit. 

This and the following sections to sect. 32 inclusive, apply 
to every court of civil judicature in England and Ireland : 
(see sect. 103.) It is discretionary with the judge at the trial 
to order an adjournment : and although the court will not in- 
terfere with the discretion of the judge, yet if it is plain that 
either party has been prejudiced in the result of the trial by 
the refusal of the judge to grant the adjournment, the court 
will probably grant a new trial: {Sainsbury v. Matthews, 
4 M & W. 342 ; Chit. Arch. 395, 8th edit.) 

20. If any person called as a witness, or re- Affirmation 
quired or desiring to make an affidavit or depo- {^Jf^} ^ 
sition, shall refuse or be unwilling from alleged tain cases 
conscientious motives to be sworn, it shall be 
lawful for the court or judge or other presiding 
officer, or person qualified to take affidavits or 
depositions, upon being satisfied of the sincerity 

of such objection, to permit such person, instead 
of being sworn, to make his or her solemn affir- 
mation or declaration in the words following; 
videlicet, 

" I A. B. do solemnly, sincerely, and truly 
affirm and declare, that the taking of any oath is, 
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according to my religious belief, unlawful, and I 
do also solemnly, sincerely, and truly affirm and 
declare/' $c. 

Which solemn affirmation and declaration shall 
be of the same force and effect as if such person 
had taken an oath in the usual form. 
Persons 21. If any person making such solemn affirma- 
tion or declaration shall wilfully, falsely, and 
m b?ect to* corru P fc ly affirm or declare any matter or thing, 
the **me which, if the same had been sworn in the usual 
J?fo? h ^e?- nt f° rm > would have amounted to wilful and corrupt 
jury- perjury, every such person so offending shall 
incur the same penalties as by the laws and stat- 
utes of this kingdom are or may be enacted or 
provided against persons convicted of wilful and 
corrupt perjury. 
How &r a 22. A party producing a witness shall not be 
SSSedithiB allowed to impeach his credit by general evidence 
own witneaa. f Da( j character, but he may, in case the witness 
shall in the opinion of the judge prove adverse, 
contradict him by other evidence, or, by leave of 
the judge, prove that he has made at other times 
a statement inconsistent with his present testi- 
mony; but before such last-mentioned proof can 
be given, the circumstances of the supposed 
statement, sufficient to designate the particular 
occasion, must be mentioned to the witness, and 
he must be asked whether or not he has made 
such statement. 

Upon the subject of this and the following kindred sections, 
the Report of the Commissioners contains a most valuable com- 
mentary of the law and its working before the passing of. this 
Act: (see ante, p. 14, et seq.) 

Proof oi con- 23. Ifa witness, upon cross-examination as to 
statements of a former statement made by him relative to the 
adverse wit- 8U bject-matter of the cause, and inconsistent with 

ness. , ' . 

his present testimony, does not distinctly admit 
that he has made such statement, proof may be 
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given that he did in fact make it; but before such 
proof can be given, the circumstances of the 
supposed statement, sufficient to designate the 
particular occasion, mu9t be mentioned to the 
witness, and he must be asked whether or not he 
has made such statement. 

24. A witness may be cross-examined as to crots^xam- 
previous statements made by him in writing, or J^ou!" 10 
reduced into writing, relative to the subject- statements 
matter of the cause without such writing being ln wriUng * 
shown to him ; but if it is intended to contradict 

such witness by the writing, his attention must, 
before such contradictory proof can be given, be 
called to those parts of the writing which are to 
be used for the purpose of so contradicting him : 
provided always, that it shall be competent for 
the judge, at any time during the trial, to require 
. the production of the writing for his inspection, 
and he may thereupon make such use of it for the 
purposes of the trial as he shall think fit. 

25. A witness in any cause may be questioned Proof of pre- 
as to whether he has been convicted of any felony ^Snofaidu 
or misdemeanor, and, upon being so questioned, new may be 
if he either denies the fact, or refuses to answer, glTen * 

it shall be lawful for the opposite party to prove 
such conviction ; and a certificate containing the 
substance and effect only (omitting the formal 
part) of the indictment and conviction for such 
offence, purporting to be signed by the clerk of 
the court, or other officer having the custody of 
the records of the court where the offender was 
convicted, or by the deputy of such clerk or 
officer (for which certificate a fee of five shillings 
and no more shall be demanded or taken), shall, 
upon proof of the identity of the person, be 
sufficient evidence of the said conviction, with- 
out proof of the signature or official character 
of the person appearing to have signed the same. 

The evidence of the conviction will be fresh evidence in the 
cause, if the witness refuses to answer, or if the witness denies 
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the fact, it will be evidence to contradict him, so that it is in 
the nature of evidence that properly belongs to the case of the 
party producing it, aod cannot be given by the party until he 
comes to prove this part of the case. Therefore, although in 
many cases it may be a totally irrelevant issue as regards the 
general verdict, whether a particular witness was or was not 
convicted of a felony or misdemeanor, yet it seems one that 
cannot be disposed of by an interlocutory proceeding during the 
trial, but must be submitted to the jury at the close of the 
whole case. It is not difficult to see how many a witness may 
have his character damaged by insufficient evidence of the con- 
viction. Who is to say that sufficient evidence of the conviction 
was not given ? It is an issue which, undoubtedly, is to be 
left to the jury, but not one on which they are to return a 
specific finding to the court. The evidence, snch as it is, of the 
conviction is left to them, but when there is no issue which 
requires them to find, whether the witness was or was not the 
person convicted, the party offering the evidence is in no great 
peril from his conduct. 

The certificate of the conviction is to contain the substance 
and effect only of the indictment and conviction for the offence. 
The language of this part of the section is similar to the cor- 
responding part of the 7 & 8 Geo. 4, c. 28, s. 11, and upon that 
section, it was held by Cresswell, J., that a certificate of a pre- 
vious conviction must state that judgment was given : (AckroycFt 
case, 1 C. & K. 158. ) In Roscoe's Evidence in Criminal Cases, 
doubt is thrown upon this decision, but see Burgess v. Botefeur 
(7 M. & G. 491, Tindall, C. J.) as to the meaning of the word 
" conviction." The identity of the witness is generally proved by 
some person present at the trial, who also usually obtains the 
certificate from the office of the clerk of the court, and gives 
evidence of that fact, as it must be shown wjiere the certificate 
comes from. The identity may be proved by other evidence as 
that of the gaoler who had the party in custody while undergo- 
ing the sentence. 

Attesting 26. It shall not be necessary to prove by the 
n^b^c^ed! attesting witness, any instrument to the validity 
except in of which attestation is not requisite; and such 
certain cases. j nstrument may De p roV ed by admission, or other- 
wise, as if there had been no attesting witness 
thereto. 
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The governing words of this section are " to the validity of 
which attestation is not requisite." The meaning of this may 
be gathered from the Commissioners' Report (supra, p. 21.) 
Generally speaking, where attestation is necessary to the vali-. 
dity of an instrument, it is required by some statute, or under 
a power which requires the instrument to be executed in the 
presence of witnesses. See the examples put in the report. 
Should ; however, the fact that attestation is necessary to the 
validity of the instrument to be proved, be overlooked before trial, 
and the attesting witness not be produced, the judge, under 
sect. 19, may adjourn the trial, that the deficiency may be sup- 
plied. 

27. Comparison of a disputed writing with any comparison 
writing proved to the satisfaction of the judge to 

be genuine shall be permitted to be made by 
witnesses ; and such writings, and the evidence 
of witnesses respecting the same, may be sub- 
mitted to the court and jury as evidence of the 
genuineness, or otherwise, of the writing in 
dispute. 

The evidence of the genuineness of the writing which is to 
be proved to the satisfaction of the judge, must be clear and 
legal evidence, that is to say, the judge cannot make up his 
mind as to the genuineness of such writing by comparison, or by 
any other than the evidence which would have been admissible 
before this act, to prove handwriting. When the jndge has 
admitted any writings as genuine and for the purpose of com- 
parison with the disputed writing, such writings, and the 
evidence of witnesses respecting the same, i. e. the legal 
evidence used as proof of the genuineness, may be submitted to 
the court and jury. " Comparison of the disputed writing 
with such writings shall be permitted to be made by witnesses 
this seems large enough to let in, not only the evidence of 
witnesses who have a knowledge of the party's handwriting, 
but of persons practised in the examination of handwriting, 
who have no knowledge of the party's handwriting, but who 
profess to state whether a writing is in a feigned or genuine 
hand : (Roscoe on Evid. 100. 7th edit.) 

28. Upon the production of any document as stamping * r 
evidence at the trial of any cause, it shall be the JtS^SS. 
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duty of the officer of the court whose duty it is 
to read such document to call the attention of the 
judge to ' any omission or insufficiency of the 
stamp ; and the. document, if unstamped, or not 
sufficiently stamped, shall not be received in 
evidence until the whole or (as the case may be) 
the deficiency of the stamp duty, and the 
penalty required by statute, together with the 
additional penalty of one pound, shall have been 
paid. 

If an objection is raised to the insufficiency of the stamp 
upon any instrument, and the judge at the trial does not rule 
that the stamp is sufficient, and there is any doubt about the 
matter, the most prudent course appears to be to ask for an 
adjournment of the trial, that the opinion of the Commissioners 
of Inland Revenue may be taken under 13 & 14 Vict c. 97, s. 14, 
as to the stamp duty, with which the instrument is chargeable, 
for if they rule that the stamp is sufficient, that is binding upon 
the Superior Courts : (per Parke, B., Prudential Association 
v. Curzon, 8 Exch. 97), and if they decide otherwise, there is an 
appeal against their decision: (13 & 14 Vict. c. 97, 8. 15.) 
Whereas, if the objection to insufficiency of the stamp is yielded 
to at the trial, and the penalties paid to the officer of the court 
pursuant to the next section, and it should turn out that the 
instrument was properly stamped in the first instance, there 
seems no mode of getting back the money so paid by mistake, 
except by the troublesome mode of petitioning the Com- 
missioners of Inland Revenue. But, if the judge, at the trial, 
rules that the stamp is sufficient, or that the instrument does 
not require a stamp, that is conclusive for the purposes of the 
trial: (sect. 31.) 



officer of the 29. Such officer of the court shall, upon pay- 
I^the™" ment t0 ft * m °f tue whole or (as the case may be) 
duty and of the deficiency. of the stamp duty payable upon 
penalty. or j n jggp^ G f 8UCn document, and of the penalty 
required by statute, and of the additional penalty 
of one pound, give a receipt for the amount of the 
duty or deficiency which the judge shall deter- 
mine to be payable, and also of the penalty, and 
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thereupon such document shall be admissible in 
evidence, saving all just exceptions on other 
grounds ; and an entry of the fact of such pay- 
ment and of the amount thereof shall be made in 
a book kept by such officer; and such officer 
shall, at the end of each sittings or assizes (as 
the case may be), duly make a return to the 
Commissioners of the Inland Revenue of the 
moneys, if any, which he has so received by way 
of duty or penalty, distinguishing between such 
moneys, and stating the name of the cause and of 
the parties from whom he received such moneys, 
and the date, if any, and description of the docu- 
ment for the purpose of identifying the same ; 
and he shall pay over the said moneys to the 
Receiver General of the Inland Revenue, or to 
such person as the said Commissioners shall 
appoint or authorise to receive the same ; and in 
case such officer shall neglect or refuse to furnish 
such account, or to pay over any of the moneys 
so received by him as aforesaid, he shall be liable 
to be proceeded against in the manner directed by 
the eighth section of an act passed in the session 
of Parliament holden in the thirteenth and four- 
teenth years of the reign of her present Majesty, 
intituled An Act to repeal certain Stamp Duties, 13 a u Vict. 
and to grant others in lieu thereof, and to amend * 97, 
the Laws relating to the Stamp Duties ; and the 
said commissioners shall, upon request, and pro- 
duction of the receipt hereinbefore mentioned, 
cause such documents to be stamped with the 
proper stamp or stamps in respect of the sums so 
paid as aforesaid : provided always, that the afore- 
said enactment shall not extend to any document 
which cannot now be stamped after the execu- 
tion thereof on payment of the duty and a 
penalty. 

The officer, at the end of each sittings, is to make a return of 
the moneys received. Although it is not expressly provided 
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that the moneys received are to be paid over at the end of each 
sitting, yet haying regard to the period and object of the return, 
and the mode in which the statement of the public revenue for 
each quarter is made up, it would seem that the moneys should 
be paid over, as soon as convenient, after the return is made. 
The officer for the purposes of this section, appears to be the 
officer of the Commissioners of Inland Revenue, and not the 
officer of the court ; and money received by him under this 
section, is not in the nature of money paid into court, with 
which the court could deal, and order to be refunded if paid in 
by mistake. Therefore, as suggested in the previous note, the 
proper mode of getting back stamp duties and penalties paid to 
the officer by mistake, or underpressure at the trial, under this 
section seems to be by petition to the Commissioners of Inland 
Revenue and not by motion to the court. 

unde??hi8 ent 30 - No document made or required under the 
actto require provisions of this act shall be liable to any 
astamp - stamp duty. 

No new trial 3 ] n new trial shall be granted by reason of 

for ruling as ,. „ . , , ,° . J 

to stamp, the ruling of any judge that the stamp upon any 
document is sufficient, or that the document does 
not require a stamp. 

bebrouht ^* ■^ rror mav ^ e Drou g n t upon a judgment 
on a special upon a special case in the same manner as upon 
case. a judgment upon a special verdict, unless the 
parties agree to the contrary; and the proceedings 
for bringing a special case before the Court of 
Error shall, as nearly as may be, be the same as 
in the case of a special verdict; and the Court of 
Error shall either affirm the judgment or give the 
same judgment as ought to have been given in 
the court in which it was originally decided, the 
said Court of Error being required to draw any 
inferences of fact from the facts stated in such 
special case which the court where it was 
originally decided ought to have drawn. 



Questions of fact may be stated without formal pleadings for 
trial by jury (16 & 17 Vict. c. 76, s. 42, C. L. Proc. Act, 
1852), and questions of law may be raised in a special case for 
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the opinion of the court (ibid. s. 46.) But then is no provi- 
sion which compels the court to draw inferences of fact from 
the facts stated in a special case. The Court of Queen's 
Bench sometimes undertakes the duty, " somewhat unusually 
and irregularly cast upon it, of drawing conclusions from 
facts." In Price v. QuarreU, 12 A. & £. 788, it was said, 
in the judgment of the court, that the court undertook the duty 
there without intending thereby to create a precedent in order 
to save the great additional expense of a trial. The Court of 
Common Pleas sometimes declines the duty (Aldridge y. Great 
Western Railway Company, 3 M. & G. 515), but see Engstrom 
t. Brightman, 5 C. B. 419. In cases where the court un- 
dertakes the duty of drawing inferences of fact from the facts 
stated in such special case, this section gives an appeal should 
they draw wrong inferences, for the Court of Error "is re- 
quired to draw any inferences of fact which the court below 
ought to have drawn." 

33. In every rule nisi for a new trial or to Grounds to 
enter a verdict or nonsuit, the grounds upon JSil^fo? 
which such rule shall have been granted shall be new trial, 
shortly stated therein. 

This section assimilates the practice to that on rules to set 
aside awards: (see Pract. Rules, Hil. T. 1853, r. 169; Chit 
Arch. 1505, 8th edit.) As to the sufficiency of the statement 
of objections in rules nin, see Rawsthorne y. Arnold, 6 B. & 
C. 629 ; Boodle v. Davies, 3 A. & E. 200; AUenby v. Proud- 
lock, 4 Dowl. 54 ; Gray v. Leaf, 8 DowL 654 ; Dunn v. 
Walters, 9 M. & W. 293.) 

34. In all cases of rules to enter a verdict or if rule nisi 
nonsuit upon a point reserved at the trial, if the J^fo? 
rule to show cause be refused or granted and nonsuit pur- 
then discharged or made absolute, the party de- i2J?ebe 
cided against may appeal. refuted, 

35. In all cases of motions for a new trial appeal?** 
upon the ground that the judge has not ruled Appeal upoa 
according to law, if the rule to show cause be uwtLnto 
refused, or if granted be then discharged or made law - 
absolute, the party decided against may appeal, 
provided any one of the judges dissent from the 

H 
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role being refused, or, when granted, being dis- 
charged or made absolute, as the case may be, 
or, provided the court in its discretion think fit 
that an appeal should be allowed ; provided, that 
where the application for a new trial is upon 
matter of discretion only, as on the ground that 
the verdict was against the weight of evidence 
or otherwise, no such appeal shall be allowed. 

iSStobe 36 * Tne Court of Error » the Exche <l uer Cham- 
Courts or ber, and the House of Lords shall be Courts of 
Appeal. Appeal for the purposes of this act. 
Notice of 37. No appeal shall be allowed unless notice 
thereof be given in writing to the opposite party 
or his attorney, and to one of the masters of 
the court, within four days after the decision 
complained of, or such further time as may be 
allowed by the court or a judge. 
BaSL 38. Notice of appeal shall be a stay of execu- 

tion, provided bail to pay the sum recovered and 
costs, or to pay costs where the appellant was 
plaintiff below, be given, in like manner and to 
the same amount as bail in error, within eight 
days after the decision complained of, or before 
execution delivered to the sheriff. 



The appellant, whether plaintiff or defendant, is bound to 
give bail under this section ; in like manner and to the same 
amount as bail in error : (see G. L. Proc. Act, 1852, 15 & 16 
Vict. c. 75, s. 151.) The court appealed to is called by the 
act the Court of Appeal, to distinguish it from the Court of 
Error, and so the bail may be termed bail in appeal, to distin- 
guish it from bail in error. The appellant is to be bound with, 
two or more sureties unto the party for whom judgment has 
been given by recognizance in double the sum recovered and 
costs where judgment has been given for the plaintiff, and pro- 
bably it will be held in double the probable amount of the 
defendant's costs where the judgment has been given for the 
defendant. This seems the reasonable interpretation to be 
given to the words "to the same amount as bail in error." The 
rules of practice will most likely contain provisions as to the 
notice of appeal and the mode of putting in and justifying 
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tail : (see Chit Arch. 495, as to putting in and justifying 
hail in error : Pract. Bules, Hil. T. 1863, r. 81, et seq.) 

39. The appeal hereinbefore mentioned shall JjJJJJ^ 
be upon a case to be stated by the parties, (and 

in case of difference, to be settled by the court or 
a judge of the court appealed from,) in which 
case shall be set forth so much of the pleadings, 
evidence, and the ruling or judgment objected 
to, as may be necessary to raise the question for 
the decision of the Court of Appeal. 

40. When the appeal is from the refusal of Rt ^° 
the court below to grant a rule to show cause, appeal how 
and the Court of Appeal grant such rule, such 

rule shall be argued and disposed of in the Court 
of Appeal. 

41. The Court of Appeal shall give such judg- j^ffi^** 
ment as ought to have been given in the court Appeal, 
below ; and all such further proceedings may be 

taken thereupon as if the judgment had been 
given by the court in which the record originated. 

See Chit. Arch. 506, 8th edit 

42. The Court of Appeal shall have power to Powers of 
adjudge payment of costs, and to order restitu- Appeal, as to 
tion ; and they shall have the same powers as a ? d 

otherwise 

the Court of Error in respect of awarding process 
and otherwise. 

It is not imperative on the Court of Appeal to grant the costs 
of appeal. As to restitution, see Chit Arch. 511, 8th edit 
The Court of Error has power to award a repleader or grant a 
venire de novo (Plead. E. Trin. T. 1863, r. 24); and may 
give such judgment and award such process as the court from 
which error is brought ought to have done without regard to 
the party alleging error : (C. L. Proc. Act, 1852, 15 & 16 
Vict c. 76, s. 157.) 

43. Upon an award of a trial de novo by any Error upon 
one of the Superior Courts or by the Court of ET"*°noro. 
Error, upon matter appearing upon the record, 

error may at once be brought ; and if the judg- 
h 2 
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ment in such or any other case be affirmed in 
cjrror, it shall be lawful for the Court of Error to 
adjudge costs to the defendant in error. 

The costs of the proceedings in error are to be taxed and 
allowed aa costs in the cause : (Pract. R. Hil. T. 1853, r. 69 ; 
Plead. R. Trin. T. 1853, r. 25.) 



Payment of 44. When a new trial is granted, on the 
new iSa 11 ground that the verdict was against evidence, 

f2jt matterof tne C08ts °^ tne first trial sha11 abide tne event > 
unless the court shall otherwise order. 



This is a modification of r. 54 of the Pract. R. Hil. T. 1853 : 
'* If a new trial be granted without any mention of costs, the 
costs of the first trial shall not be allowed to the successful 
party, though he succeed on the second." 



Affidavits on 45. Upon motions founded upon affidavits, it 



shall be lawful for either party, with leave of 
the court or a judge, to make affidavits in answer 
to the affidavits of the opposite party, upon any 
new matter arising out of such affidavits, subject 
to all such rules as shall hereafter be made re- 
specting such affidavits. 

The power of making affidavits in answer, as given by this 
section, differs materially from that of re-examination of a 
witness at a trial. On re-examination at trial any question 
may be put that is proper to explain the sense and meaning of 
the expressions used by the witness on cross-examination, if 
they be doubtful, and also the motive by which the witness 
was induced to use those expressions ; but as the object of re- 
examination is to explain what is stated on cross-examination, 
the re-examination is, confined to the subject-matter of the 
cross-examination ; whereas the power given by this section to 
make affidavits in answer, is limited to make affidavits in 
answer to any new matter arising out of the affidavits of 
the opposite party. In re-examination, new matter cannot 
be introduced, so neither in affidavits in answer can <( new 
matter" be introduced, but either party under this section may 
(by leave) answer new matter in the affidavits of the opposite • 
party. At present it is difficult to put a clear construction 
upon what is meant by new matter, for if the affidavits, in 
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answer to those on which a rule is moved, confine themselves 
within proper hounds, that is, to answering the matters con- 
tained in the affidavits, new matter will not he introduced at 
all : (see Report of Commissioners, Affidavits, Practice, supra 
p. 31.) This section, however, is expressly "subject to all 
such rules as shall hereafter be made respecting such affidavits." 
The decision of the judge at chambers on applications for leave 
to answer the affidavits of the opposite party will be subject to 
review by the court, as in other cases (Chit Arch. 1442, 8th 
edit) 

46. Upon the hearing of any motion or sum- Power t0 
mons, it shall be lawful for the court or judge, j£dge°to 
at their or his discretion, and upon such terms Samina^ 1 
as they or he shall think reasonable, from time turns of 
to time to order such documents as they or he witnes8e8, 
may think fit to be produced, and such witnesses 

as they or he may think necessary to appear, and 
be examined viva voce, either before such court 
or judge, or before the master, and upon hearing 
such evidence, or reading the report of such 
master, to make such rule or order as may be 
just. 

This section enables the court or judge where, from the state- 
ments in the affidavits, there is a difficulty in deciding upon 
the facts in dispute, or where, for the purpose of ascertaining 
the truth, it is thought necessary, to order the production of 
documents and vivd voce examination of witnesses: (see 
fieport of Commissioners, supra, p. 32.) The power to 
make the order is " upon the hearing of any motion or sum- 
mons ;" this assumes a rule nisi and a summons to have been 
granted, and such rule nisi and summons to have come on for 
hearing, when of course the affidavits to be used on both sides 
are in court, and the power is given to the court to obtain the 
additional assistance in case the materials before the court are 
imperfect or unsatisfactory. It is doubtful whether this section 
extends to other than civil proceedings : the words are upon 
the heaving of any motion or summons, and the section is not 
limited like sect. 48 to " civil actions or other civil proceedings. 
• (But see Reg. v. Upton St. Leonards, 10 Q. B. 827.) 

47. The court or judge may by such rule or biforeand 
order, or any subsequent rule or order, command SamSSo 

h 3 
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the attendance of the witnesses named therein, 
for the purpose of being examined, or the pro- 
duction of any writings or other documents to 
be mentioned in such rule or order ; and such 
rule or order shall be proceeded upon in the same 
manner, and shall have the same force and effect, 
as a rule of the court under an act passed in the 
first year of the reign of his late Majesty King 
1 w. 4, c. 22. William the Fourth, intituled An Act to enable 
Courts of Law to order the Examination of Wit- 
nesses upon Interrogatories or otherwise ; and it 
shall be lawful for the court, or judge, or master 
to adjourn the examination from time to time as 
occasion may require ; and the proceedings upon 
such examination shall be conducted, and the 
depositions taken down, as nearly as may be, in 
the mode now in use with respect to the vh& 
voce examination of witnesses under the last- 
mentioned act. 

See Chit Arch. 313 et teg, as to the practice under 1 Will. 4, 
c. 22. 

Examination 48. Any party to any civil action or other 
wtoreftues proceeding in any of the Superior Courts, 
affidavit* 11 re< l u ^ n S tne affidavit of a person who refuses 
* to make an affidavit, may apply by summons for 

an order to such person to appear and be exa- 
amined upon oath before a judge or master, to 
whom it may be most convenient to refer such 
examination, as to the matters concerning which 
he has refused to make an affidavit ; and a judge 
may, if he think fit, make such order for the 
attendance of such person before the person 
therein appointed to take such examination, for 
the purpose of being examined as aforesaid, and 
for the production of any writings or documents 
to be mentioned in such order, and may therein 
impose such terms as to such examination, and * 
the costs of the application and proceedings 
thereon, as he shall think just. 
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The definition of the term " ciyil proceeding" ttt much dis- 
cussed in the judgments of the court in The Attorney-General 
v. Radlof, 23 L. J. 240, Ex. ; 23 L. T. 101, Rep. The sum- 
mons is to show cause: (Chit. Arch. 315, 8th edit.) 

49. Such order shall be proceeded upon in like Proceedings 
manner as an order made under the hereinbefore- 
mentioned act passed in the first year of the reign nation. 

of his late Majesty King William the Fourth ; 
and the examination thereon shall be conducted, 
and the depositions taken down and returned, as 
nearly as may be, in the mode now used on viva 
voce examinations under the said Act of Parlia- 
ment. 

See Chit. Arch. 315, 317, 324. As to compelling the attend- 
ance of witnesses, attachment for contempt, expenses of wit- 
nesses, see Chit. Arch. 318 ; admissibility of depositions, Chit. 
Arch. 324 ; costs of the proceedings, Chit Arch. 326, 8th edit 
See also ss. 55, 56, infra. 

50. Upon the application of either party to Discovery f 
any cause or other civil proceeding in any of the documente * 
Superior Courts, upon an affidavit by such party 

of his belief that any document, to the produc- 
tion of which he is entitled for the purpose of 
discovery or otherwise, is in the possession or 
power of the opposite party, it shall be lawful 
for the court or judge to order that the party 
against whom such application is made, or if 
such party is a body corporate that some officer 
to be named of such body corporate, shall answer 
on affidavit, stating what documents he or they 
has or have in his or their possession or power 
relating to the matters in dispute, or what he 
knows as to the custody they or any of them are 
in, and whether he or they objects or object (and 
if so, on what grounds) to the production of such 
as are in his or their possession or power ; and 
upon such affidavit being made the court or 
judge may make such further order thereon as 
shall be just. 
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" Civil proceeding * 9 what if, seethe conflicting judgments 
of the court in the Attorney General t. Radloff, 23 L. J. 
240 ; 23 L. T. 191, Rep. Upon the 14 & 15 Vict. c. 99, 8. 6 
(an act to amend the law of endence), the words being u action 
or other legal proceeding," an order for the inspection of docu- 
ments may be made in aid of issues raised on a return to a 
mandamus if the object of the writ be to enforce a civil right 
of the prosecutor : {Reg. v. Ambergate Railway Company, 
18 L. T. 272, Q. B. ; Reg. v. York and North Midland Rail- 
way Company, 19 L. T. 108, Q. B.) The words, "to the 
production of which he is entitled for the purpose of discovery 
or otherwise" override the whole section. The word " other- 
wise" refers to the equitable jurisdiction of the Common Law 
Courts in granting an inspection of documents in the possession 
of the opposite party, as to which, see Chit Arch. 1242, 8th 
edit. 

As to discovery \ see the chapter thereon, post, with the form 
of affidavit 

Power to 51. In all causes in any of the Superior Courts, 
written in- **y order of the court or a j udge, the plaintiff may 
terrogatories with the declaration, and the defendant may 
tooroosito ^ the pleBy or either of ^ by leave the 

court or a judge, may at any other time, deliver 
to the opposite party or his attorney (provided 
such party, if not a body corporate, would be 
liable to be called and examined as a* witness 
upon such matter) interrogatories in writing upon 
any matter as to which discovery may be sought, 
and require such party, or in the case of a body 
corporate any of the officers of such body corpo- 
rate, within ten days to answer the questions in 
writing by affidavit, to be sworn and filed in the 
ordinary way ; and any party or officer omitting, 
without just cause, sufficiently to answer all 
questions as to which a discovery may be sought 
within the above time, or such extended time as 
the court or a judge shall allow, shall be deemed 
to have committed a contempt of the court, and 
shall be liable to be proceeded against accord- 
ingly. 
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This section is also confined to matters as to which discovery 
may be sought, and was introduced for the purpose of com- 
pelling a discovery of facts : (see Report of the Commissioners, 
«<pra, p. 36; see also the chapter on Discovery.) 

52. The application for such order shall be -^^S^ 1 *" 1 * 
made upon an affidavit of the party proposing to pSngto" 
interrogate, and his attorney or agent, or, in the Jjjj 

case of a body corporate, of their attorney or attorney, 
agent, stating that the deponents or deponent 
believe or believes that the party proposing to 
interrogate, whether plaintiff or defendant, will 
derive material benefit in the cause, from the 
discovery which he seeks, that there is a good 
cause of action or defence upon the merits, and, 
if the application be made on the part of the 
defendant, that the discovery is not sought for 
the purpose of delay ; provided that where it 
shall happen from unavoidable circumstances, 
that the plaintiff or defendant cannot join in such 
affidavit, the court or judge may, if they or he 
think fit, upon affidavit of such circumstances 
by which the party is prevented from so joining 
therein, allow and order that the interrogatories 
may be delivered without such affidavit. 

53. In case of omission, without just cause, to ^J?^ 
answer sufficiently such written interrogatories, it parties, when 
shall be lawful for the court or a judge, at their Jjj^ 

or his discretion, to direct an oral examination 
of the interrogated party, as to such points as 
they or he may direct, before a judge or master ; 
and the court or judge may by such rule or 
order, or any subsequent rule or order, command 
the attendance of such party or parties before 
the person appointed to take such examination, 
for the purpose of being orally examined as 
aforesaid, or the production of any writings or 
other documents to be mentioned in such rule or 
order ; and may impose therein such terms as to 
such examination, and the costs of the applica- 
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tion, and of the proceedings thereon, and other- 
wise, as to such court or judge shall seem just. 
JJSSfJSbf 1 54. Such rule or order shall have the same 
rale or force and effect, and may he proceeded upon in 
order. like manner, as an order made under the said 
hereinbefore-mentioned act passed in the first 
year of the reign of his late Majesty King 
William the Fourth. 

See note to sect. 49. 

Depositions 55. Whenever hy virtue of this act, an exa- 
nrination of any witness or witnesses has been 
^jto^ taken before a judge of one of the said Superior 
master's Courts, or before a master, the depositions taken 
office. down by such examiner shall be returned to and 
kept in the master's office of the court in which 
the proceedings are pending ; and office copies of 
such depositions may be given out, and the depo- 
sitions may be otherwise used, in the same manner 
as in the case of depositions taken under the here- 
l w. 4, c 2i inbefore-mentioned act passed in the first year of 
the reign of his late Majesty King William the 
Fourth. 

See Chit. Arch. Pr. 322, 325, 8th edit. 

56. It shall be lawful for every judge or 
master named in any such rule or order as afore- 
said for taking examinations under this act, and 
he is hereby required to make, if need be, a 
special report to the court in which such pro- 
ceedings are pending, touching such examination, 
and the conduct or absence of any witness or 
other person thereon or relating thereto ; and 
the court is hereby authorised to institute such 
proceedings and make such order and orders 
upon such report as justice may require, and as 
may be instituted and made in any case of con- 
tempt of the court. 

See Chit. Arch. Pr. 318, 8th edit 



Examiner 
may make 
special re- 
port to the 
court 
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57. The costs of every application for any Costs of rule 
rule or order to be made for the examination of Stion to be 
witnesses by virtue of this act, and of the rule JjJ^J^Jjr 
or order and proceedings thereon, shall be in the the court 
discretion of the court or judge by whom such 

rule or order is made. 

See Chit Arch. Pr. 326, 8th edit. 

58. Either party shall be at liberty to apply inspection 
to the court or a judge, for a rule or order for the ^JS^'J? 
inspection by the jury, or by himself, or by his witnesses, 
witnesses, of any real or personal property, the 
inspection of which may be material to the 
proper determination of the question in dispute ; 

and it shall be lawful for the court, or a judge, if 
they or he think fit, to make such rule or order, 
upon such terms as to costs and otherwise, as 
such court or judge may direct ; provided always, 
that nothing herein contained shall affect the pro- 
visions of the " Common Law Procedure Act 16 * i« vict 
1852," or any previous act as to obtaining a view pt^rh.t. 
by a jury : provided also, that all rules and regu- 1863 » r - 4 * 
lations now in force and applicable to the pro- 
ceedings by view under the said last-mentioned 
act shall be held to apply to proceedings for in- 
spection by a jury under the provisions of this 
act, or as near thereto as may be. 

Under the Patent Law Amendment Aet (16 & 16 Viet e. 83, 
s. 42), an order for the inspection of defendant's machinery 
alleged to be an infringement of plaintiffs patent was granted 
after writ issued, bat before declaration : (Amies ?. Kelsey, 
22 L. J. 84 Q. B. ; see also Shaw y. The Batik of England, 
22 L. J. 26, Ex.) The view under the Juries Act (6 Geo. 4, 
c. 50, 8. 23), was confined to questions in issue of a local 
nature : {Stoiiea v. Menhem, 2 Ex. 882.) There is an action 
for work done as a carpenter and bricklayer to the defendant's 
house ; the defendant applied that the jury might view the 
work, but the court refused the rule. Now such a rule may 
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be obtained for a view by the party, his witnesses, or by the 
jury. 

Role or 59. The several courts, or any judge thereof, 
make all such rules or orders upon the sheriff 

Jnry. or other person, as may be necessary to procure 
the attendance of a special or common jury, for 
the trial of any cause or matter depending in 
such courts, at such time and place and in such 
manner as they or he may think fit. 

See Com. L. Proc. Act, 1852, 15 & 16 Vict. c. 76, s. 104, 
et teg. Pract. R. Hil. T. 1853, r. 44, et teg. 

Examination 60. It shall be lawful for any creditor who has 
SoMorMtD Stained a judgment in any of the Superior 
debts doe to Courts, to apply to the court or a judge for a rule 
hhtL or order, that the judgment debtor should be 
orally examined as to any and what debts are 
owing to him before a master of the court, or 
such other person as the court or judge shall 
appoint ; and the court or judge may make such 
rule or order for the examination of such judg- 
ment debtor, and for the production of any books 
or documents, and the examination shall be con- 
ducted in the same manner, as in the case of an 
oral examination of an opposite party before a 
master under this act. 

See note to sect. 49, supra. 

Judge may 61. It shall be lawful for a judge, upon the 
attachment parte application of such judgment creditor, 
of debts, either before or after such oral examination, and 
upon affidavit by himself or his attorney stating 
that judgment has been recovered, and that it is 
still unsatisfied, and to what amount, and that any 
other person is indebted to the judgment debtor, 
and is within the jurisdiction, to order that ail 
debts owing or accruing from such third person 
(hereinafter called the garnishee) to the judg- 
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ment debtor shall be attached to answer the 
judgment debt; and by the same or any subse- 
quent order it may be ordered that the garnishee 
shall appear before the judge or a master of the 
court, as such judge shall appoint, to show cause 
why he should not pay the judgment creditor the 
debt due from him to the judgment debtor, or so 
much thereof as may be sufficient to satisfy the 
judgment debt. 

The application mast be made at Chambers, and founded 
upon affidavit ; it may be made either before or after oral ex- 
amination under the previous section. Bat it is doubtful 
whether, when the application is made before such oral exami- 
nation, the courts will allow the judgment creditor to proceed 
under sect. 60; because, under sect. 61 the judgment 
creditor is to show upon affidavit the party indebted to 
the judgment debtor on whom the attachment is to be 
served, and who is to appear before the judge, to show cause 
why he should not pay the judgment creditor, &c. This pre- 
sumes that the judgment creditor is in possession of the 
preliminary information necessary for proceeding under sect. 61, 
and it would be encouraging a loose system of affidavit-making 
to allow a judgment to attach under sect. 61, and then obtain 

n order for the oral examination of the defendant, to obtain 
the proofs in. support of the statements in the affidavit. 
However, there are exceptions to the above remark, in which 
the attachment might be made before the oral examination, 
and in which it would be proper to allow the defendant to be 
examined under sect.* 60 afterwards : but as a general rule it 
seems that the practice should be otherwise. The order calling 

pon the garnishee to show cause why he should not pay the 
judgment creditor, is an order nut, but if the garnishee disputes 
his liability (see sect. 63, 64), he will only have to attend before 
the judge or master and say so ; or most probably, it will only 
be necessary for the garnishee to indorse the oider "Liability 
disputed," and then the order for the new writ under sect. 64 
is to be made. 

The object of this provision being to extend the powers of 
execution, and new process similar to that of foreign attach- 
ments in the Mayor's Court of London introduced, a distinct 
chapter is devoted to the subject, to which .he reader is referred. 
I 
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order for 62. Service of an order that debts due or 
tobixLddebtfc accruing to the judgment debtor shall be attached, 
or notice thereof to the garnishee, in such manner 
a3 the judge shall direct, shall bind such debts 
in his hands. 

In the Mayor' 8 Court of London the garnishee was served 
personally with notice of the attachment : but sect. 02 directs 
the service to be in such manner as the judge shall direct. 
Goods or money coming to the hands of the- garnishee between 
the attachment and plea are recoverable in the attachment in 
the Mayor's Court: (Locke on Foreign Attachment, 30.) The 
words of this section are, debts due or accruing to the judg- 
ment debtor shall be attached, and seem capable of receiving a 
construction conformable to the above practice in the Mayor's 
Court. 

to ieSy" 11 * 8 ^* -^* ne garnishee does not forthwith pay 
amount due into court the amount due from him to the judg- 
nSheeto" ment debtor, or an amount equal to the judgment 

debtor 6111 ^ n0t ^ S P ute tUe ^ t ^ ue or 

claimed to be due from him to the judgment 
debtor, or if he does not appear upon summons, 
then the judge may order execution to issue, and 
it may be sued forth accordingly, without any 
previous writ or process, to levy the amount due 
from such garnishee towards satisfaction of the 
judgment debt. 

The writ of execution will be in a special form, to levy the 
amount due from the garnishee, towards satisfaction of the 
judgment debt 

Judge may 

64. If the garnishee disputes his liability, the 
men* credi- J ucl g e > instead of making an order that execution 
tor to sue shall issue, may order that the judgment creditor 
garnishee, be at liberty to proceed against the garnishee 

by writ, calling upon him to show cause why there 
should not be execution against him for the 
alleged debt, or for the amount due to the judg- 
ment debtor, if less than the judgment debt, and 
for costs of suit ; and the proceedings upon such 
suit shall be the same, as nearly as may be, as 
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upon a writ of revivor issued under " The Com- 
mon Law Procedure Acti 1852." 

The proceedings are to be similar to those upon a writ of 
revivor under the 15 & 16 Vict c. 76, as. 131, 183, not similarto 
all proceedings for the revival of judgments. The proceedings 
upon a writ of revivor are analogous to those upon a sei. fa. 
to revive a judgment. After appearance to the writ of attach- 
ment there will be declaration, plea and issue as in ordinary 
actions. The judgment against the defendant, which is the 
foundation of the attachment, can only be impeached by the 
garnishee in the proceedings upon the writ of attachment on 
the ground of fraud, and even then it is doubtful whether the 
proper course is not to set aside the writ of attachment: (see 
judgment of Parke, B. in Bradley v. Urqvhart, 11 M. & W. 
460.) In PhUipson v. Egremont, 6 Q. B. 587, that defence 
was allowed to be raised by the defendant in the set. fa. by 
plea : (see also Bosanquet v. Woodford, 5 Q. B. 310 ; Thomas 
v. Williams, 3 Dowl. 655; Dodgson v. Scott, 2 Exch. 457.) 

65. Payment made by or execution levied upon Garnishee 
the garnishee under any such proceeding ^ <iischar « ed * 
aforesaid shall be a valid discharge to him as 
against the judgment debtor to the amount paid 

or levied, although such proceeding may be set 
aside or the judgment reversed. 

This section only discharges the garnishee as against the 
judgment debtor, it leaves his liability to other parties in re- 
spect of legal or equitable claims upon the defendant untouched : 
(seechapter on "Foreign Attachment.") Payment or satisfaction 
to the judgment creditor may be pleaded in discharge of an 
action by the judgment debtor {Crosby v. Hetkerington, 4 
M. & G. 933 ; Webb v. Burrell, 4 C. B. 287 ; Denton v. Nail- 
land, 15 L. J. 332) ; or it may be a ground for setting aside 
the proceedings in the action: (Churchill v. The Bank of 
England, 11 M. & W. 323.) 

66. In each of the Superior Courts there shall ^^Jj^ 
be kept at the master's office a debt attachment*- kept by the 
book, and in such book entries shall be made of ^ court 
the attachment and proceedings thereon, with 
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names, dates, and statements of the amount re- 
covered, and otherwise ; and the mode of keep- 
ing such books shall be the same in all the courts; 
and copies of any entries made therein may be 
taken by any person, upon application to any 
master. 

costs of 67. The costs of any application for an attach- 
appiication. ment f un d er this act, and of any pro- 
ceedings arising from or incidental to such appli- 
cation, shall be in the discretion of the court or 
a judge. 

In the Mayor's Court costs are not allowed in attachments 
between plaintiff and garnishee : bnt in the Superior Courts it 
may be otherwise. The practice that seems most analogous, is 
that of costs upon interpleader applications, and it seems 
reasonable that the garnishee's costs, when allowed, should be 
retained out of the debt attached : (see Chit. Arch. 1216, 1226, 
Interpleader Costs.) 



Action for 68. The plaintiff in any action in any of the 
to enforce Superior Courts, except replevin and ejectment, 
Mce 1 of form " mav indorse upon the writ and copy to be served 
duties. a notice that the plaintiff intends to claim a writ 
of mandamus, and the plaintiff may thereupon 
claim in the declaration, either together with any 
other demand which may now be enforced in 
such action, or separately, a writ of mandamus 
commanding the defendant to fulfil any duty in 
the fulfilment of which the plaintiff is personally 
interested. 



This is the section giving to the Common Law Courts the 
power of enforcing " specific performance (see the chapter 
od ** Specific Performance.)" It was proposed to limit the 
power to cases in which compensation in damages only could be 
obtained in those courts : (see Hep. supra, p. 43.) The*words 
of this section are : " The plaintiff in any action may claim in 
the declaration, along with any other demand which may now 
be enforced in such action or separately, * mandamus to fulfil 
any duty in which the plaintiff is personally interested." Does 
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this mean that the plaintiff mast have a legal right to recover 
his demand, as well as an equitable right to the fulfilment of 
the duty, in other words does this limit the power to those cases 
in which compensation in damages can be obtained as well as 
specific performance decreed? Another question will arise 
whether the duty, in the fulfilment of which the plaintiff is 
interested, must be in the nature of a private duty, and not 
partake of the character of a public duty ? An action will not 
lie by mortgagee of turnpike tolls against the trustees, for 
arrears of interest, although they have money in hand sufficient 
for the payment of such arrears, the only relation between the 
parties being that of trustee and cestui que trust, and the 
remedy being exclusively in a Court of. Equity : ( Pardoe v. 
Price, 16 M. & W. 451.) Neither, in such a case, could a 
mandamus be granted before this statute to compel the trustees 
to pay the interest : (Reg. v. The Trustees of Balby, 
Turnpike Road, 22 L. J. 164, Q. B.) A mandamus was, in 
general, obtainable only where there existed a legal right, and 
there was no mode of enforcing it except by this prerogative 
writ: (Ex parte Napier, 21 L. J. 332.) There is a class of 
cases in which it has been held that persons in the nature of 
public servants, as government officers, justices of the peace, 
commissioners of public works, &c. are not liable to actions 
upon contracts : (Macbeaih v. Ealdimand, 1 T. R. 172 ; Allen 
v. Waldegrave, 8 Taunt. 666 ; Moffatt v. Dickson, 22 L. J. 
265, C. P.; Bogg v. Pearse, 10 C. B. 534; Edwards v. 
Lowndes, 22 L. J. 104, Q. B.) In these cases, although the 
parties are engaged in the execution of a public trust, that fact 
creates a duty, for neglect of which, in Cane v. Chapman, 
6 A. & E. 647, an action on the case was held to lie. In the - 
judgment of the Court in Edwards v. Lowndes, it seems to 
have been assumed that such bodies had a duty to fulfil. The 
recommendation of the commissioners to give to the Common 
Law Courts an equitable jurisdiction, was based upon the pro- 
position that every court ought to possess within itself the means 
of administering complete justice within the scope of its juris- 
diction (supra, p. 35) ; and it was suggested that "the Courts 
of Common Law, to be able satisfactorily to administer justice, 
ought to possess in all matters within their jurisdiction the 
power to give all the redress necessary to protect and vindicate 
common law rights, and to prevent wrongs, whether existing or 
likely to happen, unless prevented (supra, p. 39.) Bearing 
this in mind the right construction of this section seems to be 
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that the power conferred is only supplementary to that already 
existing in the court, and no original jurisdiction is given by 
this section, that is to say, unless the plaintiff has a right of 
action, he cannot have a mandamus to enforce the fulfilment of 
the duty, if before this act the plaintiff's only remedy was in 
equity, that is his only remedy now ; but if before he had a 
remedy at law, but on account of its inadequacy a Court of 
Equity granted further redress, in such a case tjtiis section 
applies. 



i^ctfon for 69 - Tlie declaration i n such action shall set 
mandamus, forth sufficient grounds upon which such claim 
is founded, and shall set forth that the plaintiff is 
personally interested therein, and that he sustains, 
or may sustain, damage by the nonperformance 
of such duty, and that performance thereof has 
been demanded by him, and refused or ne- 
glected. 

Proceedings 70. The pleadings and other proceedings in 
?OT°mar5<£ anv act * on * n which a writ of mandamus is 
mm. claimed shall be the same in all respects, as 
nearly as may be, and costs shall be recoverable 
by either party, as in an ordinary action for the 
recovery of damages. 
Judgment 71. In case judgment shall be given to the 
Son. e * ecu " plaintiff that a mandamus do issue, it shall be 
lawful for the court in which such judgment is 
given, if it shall see fit, besides issuing execution 
in the ordinary way for the costs and damages, 
also to issue a peremptory writ of mandamus to 
the defendant, commanding him forthwith to per- 
form the duty to be enforced. 
Form of 72. The writ need not recite the declaration 
peremptory or q ^q T proceedings, or the matter therein stated, 
but shall simply command the performance of 
the duty, and in other respects shall be in the 
form of an ordinary writ of execution, except 
that it shall be directed to the party, and not to 
the sheriff, and may be issued in term or vaca- 
tion, and returnable forthwith; and no return 
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thereto, except that of compliance, shall be 
allowed, but time to return it may, upon suffi- 
cient grounds, be allowed by the court or a judge, 
either with or without terms. 

No doubt tjie new rules will provide for the service and 
return, &c, of the mandamus. 

73. The writ of mandamus so issued as afore- Effect of 
said shall have the same force and effect as a jSLtomti*, 
peremptory writ of mandamus issued out of the ] JJ ) ^ d " 
Court of Queen's Bench, and, in case of disobe- foS it. en 
dience, may be enforced by attachment. 

The only return that can be made to such a peremptory man- 
damus is that of obedience, but upon the hearing of the attach- 
ment for contempt for disobedience, there is an opportunity for 
the defendant exculpating himself, and any objection to the 
validity of the writ may then be taken : ( Reg. v. Ledgard, 
1 a B. 616.) 

74. The court may, upon application by the ™ e 
plaintiff, besides or instead of proceeding against the 7 act to" 
the disobedient party by attachment, direct that ^expense 
the act required to be done may be done by the of the de- 
plaintiff, or some other person appointed by the fendant 
court, at the expense of the defendant ; and, 

upon the act being done, the amount of such 
expense may be ascertained by the court, either 
by writ of inquiry or reference to a master, as 
the court or a judge may order ; and the court 
may order payment of the amount of such ex- 
penses and costs, and enforce payment thereof 
by execution. 

The order for the payment will hare the effect of a judgment 
by virtue of the 1 & 2 Vict. c. 110, s. 18, and further, 
the amount may be levied by execution. The forms of the 
writs issued by the judges to carry out the provisions of the 
1 & 2 Yict. c. 110, seem adequate to the purpose of this section : 
(see the forms 9 A. & E. 986 ; 5 Bing. N. C. 366; 4 M. & W, 
646.) 
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Prerogative 75. Nothing herein contained shall take away 
ZSi&mmi the jurisdiction of the Court of Queen's Bench 
preserved, to grant writs of mandamus ; nor shall any writ 
of mandamus issued out of that court be invalid 
by reason of the right of the prosecutor to pro- 
ceed by action for mandamus under this act. 

So that where the Court of Queen's Bench, by virtue of its 
prerogative power, can grant a writ of mandamus for enforc- 
ing a legal obligation, and there is no other mode of enforcing 
the obligation at law, that is, the court in which the applica- 
tion for a mandamus should be made ; and where the Court of 
Queen's Bench, assuming to act under its prerogative power, 
grants a mandamus, the writ is not to be invalid by reason of 
the right of the prosecutor to proceed by action of mandamus 
under this act : (see note to sect. 68.) 

Proceedings 76. Upon application by motion for any writ 
uV^rit of" of mandamus in the Court of Queen's Bench, 
mandamus the rule may in all cases be absolute in the first 
accelerated. i ngtance) jf t fc e court B k a H think fit ; and the 

writ may bear teste on the day of its issuing, 
and may be made returnable forthwith, whether 
in term or in vacation, but time may be allowed 
to return it, by the court or a judge, either with 
or without terms. 

That is the prerogative writ of mandamus, and not the 
mandamus given by sect. 68 of this act. 

Proceedings 77. The provisions of the "Common Law Pro- 
urS^StSt cedure Act, 1852," and of this act, so far as they 
i^damtu. are applicable, shall apply to the pleadings and 
proceedings upon a prerogative writ of manda- 
mus issued by the Court of Queen's Bench, 
specific de- 78. The court or a judge shall have power, if 
chattel* they or he see fit so to do, upon the application 
of the plaintiff in any action for the detention of 
any chattel, to order that execution shall issue 
for the return of the chattel detained, without 
giving the defendant the option of retaining such 
chattel upon paying the value assessed, and that 
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if the said chattel cannot be found, and unless 
the court or a judge should otherwise order, the 
sheriff shall distrain the defendant by all his 
lands and chattels in the said sheriff's bailiwick, 
till the defendant render such chattel, or, at the 
option of the plaintiff, that he cause to be made 
of the defendant's goods the assessed value of 
such chattel ; provided that the plaintiff shall, 
either by the same or a separate writ of execu- 
tion, be entitled to have made of the defendant's 
goods the damages, costs, and interest in such 
action. 

The action of detinue was the only remedy at law for the 
recovery of a personal chattel in specie, except in those cases 
where the party conld obtain possession, by replevying the same, 
and by action of replevin. The Common Law Procedure Act 
(15 & 16 Vict. e. 76) gave the following form of declaration 
in an action for the wrongful detention of property : "that 
the defendant detained from the plaintiff his title deeds of land 
in the county, &c, and the plaintiff claims a return of the 
said goods or their value, and £ for their detention." This 
section would seem not to apply in case of trover or trespass. 
The power is given to the court or a judge ; it is not confined 
to the judge at the trial, but he is the proper party to whom 
application should in general be made ; the election as to the 
goods or their value is not required to be made at the trial. 

79. In all cases of breach of contract or other claim of 
injury, where the party injured is entitled to Section. 
maintain and has brought an action, he may, in 
like case and manner as hereinbefore provided 
with respect to mandamus, claim a writ of in- 
junction against the repetition or continuance of 
such breach of contract or other injury, or the 
committal of any breach of contract or injury of 
a like kind, arising out of the same contract, or 
relating to the same property or right ; and he 
may also in the same action, include a claim for 
damages or other redress. 

See Common Law Commissioners' Beport, mpra 9 p. 43, for 



Digitized by 



94 THE COMMON LAW PROCEDURE ACT. 



an enumeration of instances in which equity gives relief, and 
which may now also be had at law by virtue of this section. See 
also the chapter on ** Injunction/' post, 

writof ram ^ Q W ^ fc °^ summons * n sucn action shall 

mons and " be in the same form as the writ of summons in 
SereonT 611 * anv P 618011 ^ action ; but on every such writ and 
copy thereof there shall be indorsed a notice that 
in default of appearance the plaintiff may, be- 
sides proceeding to judgment and execution for 
damages and costs, apply for and obtain a writ 
of injunction. 

Form of 81. The proceedings in such action shall be 
anTot^dg- the same, as nearly as may be, and subject to the 
ment like control, as the proceedings in an action to 
obtain a mandamus under the provisions herein- 
before contained ; and in such action judgment 
may be given that the writ of injunction do or 
do not issue, as justice may require; and in case 
of disobedience such writ of injunction may be 
enforced by attachment by the court, or, when 
such courts shall not be sitting, by a judge. 

jTnrtiSnm" 82# 11 sha11 te lawful f ° r the plaintiff at any 
^applied* 7 time after the commencement of the action, and 
ate«eoftne whether before or after judgment, to apply ex 
parte to the court or a judge for a writ of injunc- 
tion to restrain the defendant in such action from 
the repetition or continuance of the wrongful act 
or breach of contract complained of, or the com- 
mittal of any breach of contract or injury of a 
like kind, arising out of the same contract, or 
relating to the same property or right ; and such 
writ may be granted or denied by the court or 
judge upon such terms as to the duration of the 
writ, keeping an account, giving security, or 
otherwise, as to such court or judge shall seem 
reasonable and just, and in case of disobedience 
such writ may be enforced by attachment by the 
court, or, when such courts shall not be sitting, 
by a judge : provided always that any order for 
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a writ of injunction made by a judge, or any 
writ issued by virtue thereof may be discharged 
or varied or set aside by the court, on application 
made thereto by any party dissatisfied with such 
order. 

83. It shall be lawful for the defendant or Equitable 
plaintiff in replevin in any cause in any of the JJ'JJSiii 7 
Superior Courts, in which, if judgment were 
obtained, he would be entitled to relief against 

such judgment on equitable grounds, to plead the 
facts which entitle him to such relief by way 
of defence, and the said courts are hereby em- 
powered to receive such defence by way of plea : 
provided that such plea shall begin with the 
words "For defence on equitable grounds," or 
words to the like effect 

See the Common Law Commissioners' Report, tit. " Con- 
flicting Rales of Law and Equity/' supra, p. 45, and also the 
chapter on 44 Equitable Defences." 

84. Any such matter which, if it arose before Equitable 
or during the time for pleading, would be an 
answer to the action by way of plea, may, if it U 
arise after the lapse of the period during which it 
could be pleaded, be set up by way of audita 
querela. 

As to audita querela, see Chit Arch. 474, 8th edit 

85. The plaintiff may reply, in answer to any Equitable 
plea of the defendant, facts which avoid such ro * aic * ttoB - 
plea upon equitable grounds : provided that such 
replication shall begin with the words " For re- 
plication on equitable grounds," or words to the 

like effect. 

86. Provided always, that in case it shall court or 
appear to the court, or any judge thereof, tnat i£^|jj5 y 
any such equitable plea or equitable replica- equitable 
tion cannot be dealt with by a court of law so as pl^aSon?" 
to do justice between the parties, it shall be 
lawful for such court or judge to order the same 
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to be struck out, on such terms as to costs and 
otherwise as to such court or judge may seem 
reasonable. 



Actions on 87. In case of any action founded upon a bill 
^^ stru - of exchange or other negotiable instrument, it 
shall be lawful for the court or a judge to order 
that the loss of such instrument shall not be set 
up, provided an indemnity is given, to the satis- 
faction of the court or judge, or a master, against 
the claims of any other person upon such nego- 
tiable instrument. 



Before this section, the loss of a negotiable bill was a defence 
to an action upofL it (Crowe v. Clay, 8 Exch. 295): and the 
plaintiff 's only remedy was by bill in equity, the plaintiff being 
obliged to give the defendant an indemnity. 



Jwkdiction 88. The Superior Courts or any judge thereof 

under Ship- r . j i j 

owners' Act may, upon summary application, by rule or order, 
exercise such and the like jurisdiction as may, 
under the provisions of an Act of Parliament 
made and passed in the fifty-third year of the 
reign of his Majesty King George the Third, 

ciw ' 3 ' intituled An Act to limit the responsibility of 
Shipowners in certain cases, be exercised by any 
Court of Equity. 



The 53 Geo. 3, c. 159, s. 1, limits the liability of owners of 
ships for loss or damage to cargo, arising " by reason of any 
act, neglect, matter, or thing done, omitted, or occasioned 
without the fault or privity of such owner. " And by sect. 7, 
" if several persons shall suffer any loss or damage in or to 
their goods, wares, merchandizes, ships, or otherwise, by any 
means for which the responsibility of any owuer or owners is 
limited by this act (53 Geo. 3) as aforesaid, and the value of 
the ship or vessel, with all her appurtenances, and the amount 
of the freight estimated as therein mentioned, shall not be 
sufficient to make full compensation to all and every the person 
suffering such loss and damage it shall be lawful in such case 
for the persons liable for such loss or damage, or any of them, 
on behalf of himself and the other owners of the ship, to exhibit 
a bill in equity, against all persona who shall have brought any 
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action, and all other persons who shall claim to be entitled to 
any recompense for any loss or damage happening by the same 
accident, &c, or on the same occasion, to ascertain the value 
of the ship and freight, and for payment or distribution thereof 
rateably, amongst the several persons claiming recompense as 
aforesaid, in proportion to the amount of the several losses or 
damages sustained by such persons, or claiming recompense as 
aforesaid, &c, according to the rules of equity, and as the case 
may require. The act requires an affidavit by the plaintiff 
of no collusion, and that the bill is filed for justice only, and 
to obtain the benefit of the act ; that* the persons named as 
defendants are all the persons claiming to be entitled to such 
recompense, and that they all claim such recompense and to be 
entitled to proportions of the value of such ship and freight, 
and are the only persons who do so claim, and that the amount 
of the value of such ship and freight does not exceed a sum to 
be specified in such affidavit, and that the several claims made 
by the defendants exceed the amount of the value of such ship 
and freight. The plaintiff is then to obtain an order for liberty 
to pay into court the value of such ship and freight, and unless 
such money be paid into court, or security given for the same 
with special leave of the court for that purpose, within one 
month after the filing of the bill, the bill is to be dismissed 
without any motion for that purpose. In case such bill shall 
be dismissed after such value has been paid into court, or secu- 
rity given as aforesaid, the court is to direct the money so paid 
into court, or received under such security, to be paid to the 
several defendants who shall: appear to the court to be entitled . 
to proportions thereof, such payments, however, to be without 
prejudice to any action by any other person, not party to such 
bill for any such loss or damage. There are provisions in the 
act for payment of a further sum in case the true amount of 
value of the ship, &c, has not been paid into court, &c, and 
also for authorising the court to take such measures as shall 
seem just, for ascertaining the value of the ship and freight : 
(see notes upon this statute, 3 Chit. St. 1039, by Welsby and 
Beavan.) 

89. Any person who shall, upon any examina- False eri- 
tion upon oath or affirmation, or in any affidavit dence * 
in proceedings under this act, wilfully and cor- 
ruptly give false evidence, or wilfully and corruptly 

K 
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swear or affirm anything which shall be false, 
being convicted thereof, shall be liable to the 
penalties of wilful and corrupt perjury. 

Execution to 90. Writs of execution to fix bail may be 

flxl * iL tested and returnable in vacation. 



See Proct Roles HiL T. 
Arch. 640, 798. 



r. 72, 74, and 76. Chit 



Scire facias 91. Proceedings against executors upon a 
ofawetoin judgment of assets in futuro may be had and 
future. taken in the manner provided by " The Common 
Law Procedure Act, 1852," as to writs of re- 
vivor. 

See Com. L. Proc. Act 1852 (15 & 16 Vict c. 76, 88. 131, 
133, 134.) 



To compel 
continuance 
or abandon- 
ment of ac- 
tion in case 
of death. 



92. Where an action would, but for the pro- 
visions of " The Common Law Procedure Act, 
1852," have abated by reason of the death of 
either party, and in which the proceedings may 
be revived and continued under that act, the 
defendant or person against whom the action may 
be so continued may apply by summons to 
compel the plaintiff, or person entitled to proceed 
with the action in the room of the plaintiff, to 
proceed according to the provisions of the said 
act within such time as the judge shall order ; 
and in default of such proceeding the defendant 
or other person against whom the action may be 
so continued as aforesaid shall be entitled to enter 
a suggestion of such default, and of the repre- 
sentative character of the person by or against 
whom the action may be proceeded with, as the 
case may be, and to have judgment for the costs 
of the action and suggestion against the plaintiff, 
or against the person entitled to proceed in his 
room, as the case may be, and in the latter case 
to be levied of the goods of the testator or 
intestate. ' 

See Com. L. Proc. Act, 1852, 15 & 16 Vict. C. 76, ss. 40; 
135 to 142 ; 161 to 167 ; 190 to 199. 
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93. If any person shall bring an action of 2SS3Rm- 
ejectment after a prior action of ejectment for meat for 
the same premises has been or shall have been S3^5££inst 
unsuccessfully brought by such person, or by [J£ t e *J^ 
any person through or under whom he claims ordered to 
against the same defendant, or against anygj^^ 1 * 7 
person through or under whom he defends, 

the court or a judge may, if they or he think fit, 
on the application of the defendant at any time 
after such defendant has appeared to the writ, 
order that the plaintiff shall give to the defendant 
security for the payment of the defendant's costs, 
and that all further proceedings in the cause shall 
be stayed until such security be given, whether 
the prior action has been or shall have been dis- 
posed of by discontinuance, or by nonsuit, or by 
judgment for the defendant. 

See Chit Archb. 1203 ; Doe y. Harland, 10 A. & E. 
761 ; Doe d. Bather v. Brayne, 18 L. J. 3, Q. B. 

94. No writ of execution issued before the As to writs 
twenty-fourth day of October one thousand eight ^edSefore 
hundred and fifty-two, if unexecuted, shall remain Jjg October 
in force for more than six calendar months after 

the twenty-fourth day of October one thousand 
eight hundred and fifty-four, unless the same be 
renewed as hereinafter mentioned, but all such 
writs may be renewed from time to time in the 
same manner as writs issued after the twenty- 
fourth day of October one thousand eight hundred 
and fifty-two may now be renewed under the 
"Common Law Procedure Act, 1852," section 
124. 

Before the Com. L. Proc. Act, 1852 (15 & 16 Vict. c 76, s. 
124), a writ of execution remained in force until executed, and 
did not abate by the death of the plaintiff : ( Thoroughgowf* 
case, Key, 73; Cleve\. Veer t Gro. Car. 459; Ellis v. Griffith, 
16 M. & W. 106 ; Jordan y. Binckes, 13 Q. B. 757 ; 18 L. J. 
277,0-B. 

K 2 
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SpoiStriu 95# The Superior Courts may appoint and 
tings. hold sittings either in banco, or for the trial of 
issues in fact by judge or jury, at any time or 
times, whether in term or vacation, not being 
between the tenth of August and the twenty- 
fourth of October. 
Amendment 96. It shall be lawful for the Superior Courts 
of Common Law, and every judge thereof, and 
any judge sitting at Nisi Prius, at all times to 
amend all defects and errors in any proceedings 
under the provisions of this act, whether there is 
anything in writing to amend by or not, and 
whether the defect or error be that of the party 
applying to amend or not ; and all such amend- 
ments , may be made with or without costs, and 
upon such terms as to the court or judge may 
seem fit ; and all such amendments as may be 
necessary for the purpose of determining in the 
existing suit the real question in controversy 
between the parties shall be so made, if duly 
applied for. 

This clause is similar to s. 222 of 15 & 16 Vict c 76, 
(Com. L. Proc. Act, 1852.) Under that section, the court has 
power to amend a pluries writ of summons issued more than 
five months before the 24th of October, 1852, by altering the 
indorsed date to the true date of the original writ, the object 
being to save the Statute of Limitations, but the court declined 
to amend the indorsement on the copy served on the defendants. 
(Cornish v. Hocking, 1 E. & B. 602 ; 22 L. J. 142, a B.) 
In an action against two defendants, an amendment before trial 
was made in the declaration, by striking out one of tbejdefendants, 
the other being at liberty to plead in abatement the nonjoinder, 
and also to plead de novo; though a previous action for the 
same cause by and between the same parties had failed, and a 
similar amendment was refused therein on an application after 
the trial, the object of the present amendment being to save 
the Statute of Limitations: (Cowburn v. Wearing , 9 Ex. 207 ; 
23 L. J. 81, Ex.) At Nisi Prius, in an action for goods sold and 
delivered, a count for work and labour was allowed to be 
added (Taylor v. Shaw, 21 L. T. 58, Q. B.) ; but the judge 
at Nisi Prius cannot strike out a count demurred to : ( Thomas 
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T. Walters, 22 L. T. 200.) Where the declaration alleged a 
contract to serve the defendant as a commercial traveller, at a 
yearly salary, and that the defendant agreed to continue him in 
his employ for a whole year, and it alleged that the defendant 
discharged him, and it was proved that there was a usage in 
the trade, that commercial travellers should be dismissed with 
a three months' notice, the contract was held not proved, the 
condition as to the notice not being alleged in the declaration ; 
bnt it was also held that plaintiff ought to have been allowed to 
amend at the trial: (Meizner v. Bolton, 23 L. J. 130, Ex.) 
In an action on a judgment after plea of nul tiel record, the 
declaration may be amended by substituting the true date of 
the judgment for a wrong one : (Noble v. Chapman, 23 L. J. 
56, C. P.) Where pleadings are informal, and do not raise the v 
issue intended, the court or judge is bound to amend ; but when 
the pleadings do properly raise the issue, it is discretionary 
with the court to allow a different issue to be substituted for 
the one first raised ; where in debt the issue joined was on the 
plea of nunquam indebitatus, the court refused to allow the 
defendant to substitute a plea of illegality, on the ground that 
the money was lent for purchasing tickets in a foreign lottery : 
( Ritchie v. Van G elder, 18 Jur. 385 ; 23 L. T. Eep. 81.) It 
is not imperative on the judge at Nisi Prius to add a plea, when- 
ever that is necessary to let in the defence proved at the trial! 
but it is left to his discretion to determine whether the amend- 
ment is necessary to do justice between the parties : {Bridget 
v. Gay, 23 L. T. 65, Q. B.) Where the judge at the trial 
allowed the declaration to be amended by inserting a claim for 
interest upon a mortgage deed, and after an objection to the 
stamp, on the ground that the sum secured was certain, the 
plaintiff abandoned the claim for interest, and the judge 
amended the record again, by striking out the claim inserted, 
the court refused to interfere with the discretion of the judge : 
(Morgan v. Pike, 23 L. J. 65, C. P.) 

97. It shall be lawful for the judges of the ^STTbemSo 
said courts, or any eight or more of them, of bytne ma e 
whom the chiefs of each of the said courts shall J****- 
be three, from time to time to make all such 
general rules and orders for the effectual ex- 
ecution of this act, and of the intention and 
object hereof, and for fixing the costs to be 
k 3 
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allowed for and in respect of the matters herein 
contained, and the performance thereof, as in 
their judgment shall be necessary or proper, and 
for that purpose to meet from time to time as 
occasion may require : provided that nothing 
herein contained shall be construed to restrain 
the authority or limit the jurisdiction of the 
said courts or of the judges thereof to make 
rules or orders, or otherwise to regulate and 
dispose of the business therein. 
• New forms 98. Such new or altered writs and forms of 
otherpro? d proceedings may be issued, entered and taken, 
ceedings. as may by the judges of the said courts, or any 
eight or more of them, of whom the chiefs of 
each of the said courts shall be three, be deemed 
necessary or expedient for giving effect to the 
provisions hereinbefore contained, and in such 
forms as the judges of such courts respectively 
shall from time to time think fit to order ; and 
such writs and proceedings shall be acted upon 
and enforced in such and the same manner as 
writs and proceedings Qf the said courts are now 
acted upon and enforced, or as near thereto as 
the circumstances of the case will admit ; and 
any existing writ or proceeding, the form of 
which shall be in any manner altered in pur- 
suance of this act, shall nevertheless be of the 
same force and virtue, as if no alteration had 
been made therein, except as far as the effect 
thereof may be varied by this act. 
tottonof 99. In the construction of this act the word 
terms. " court " shall be understood to mean any one of 
the Superior Courts of Common Law at West- 
minster ; and the word "judge" shall be un- 
derstood to mean a judge or baron of any of the 
said courts ; and the word " master " shall be 
understood to mean a master of any of the said 
courts ; and the word " action " shall be under- 
stood to mean any personal action in any of the 
said courts. 
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100. All the enactments and provisions of ptovWom 
this act not relating exclusively to the sittings Superior* 
for trials of causes or issues in fact at London or coorto to^p- 
Westminster shall extend and apply to the Court Summon* 
of Common Pleas at Lancaster and the Court of ^^caster 
Pleas at Durham, and actions and proceedings and court 
therein respectively, subject to the following JJJjJ. 1 * 
modifications : all the powers given by this act 

to the judges of the said Superior Courts of 
Common Law at Westminster, to make general 
rules and orders shall and may be exercised by 
the respective judges of the Court of Common 
Pleas at Lancaster and Court of Pleas at 
Durham, being judges of one of the said Com- 
mon Law Courts at Westminster, or any two of 
them respectively, with respect to the said Court 
of Common Pleas at Lancaster and Court of Pleas 
at Durham respectively, and matters and pro- 
ceedings therein within the jurisdiction of the same 
courts respectively ; and all powers under this 
act exercisable by any one judge of the Superior 
Courts at Westminster shall and may be exer- 
cisable by one judge of the said Superior Courts 
of the said counties palatine, being also a judge 
of one of the said courts at Westminster, as to 
matters and proceedings in the said Superior 
Courts of the said counties palatine. 

101. Provided always, that all the provisions 5^25™ X 
of this act applicable to masters of the said courts superior 

at Westminster, shall apply to the respective SSftopto^" 
prothonotaries of the Court of Common Pleas at thonotariea 
Lancaster and Court of Pleas at Durham and oourta. ° 
their respective deputies acting in the execution 
of the duties of such offices, which acting officers 
respectively may singly exercise, with reference 
to matters and proceedings in the last-mentioned 
courts respectively the powers hereby given to 
the masters of the Superior Courts at West- 
minster. 

102. Provided also, as to proceedings in ap- Court of 
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Qaeen't peal, that the Court of Queen's Bench, being the 
th'coortof Court of Error from the said Court of Common 
appedfttmi Pleas at Lancaster and Court of Pleas at 
court* Durham respectively, shall also be the Court of 
Appeal from the said respective courts, for the 
purposes of this act in reference to motions for 
new trials, or to enter verdicts or nonsuits pre- 
viously made to the judges of the said respective 
Courts of Common Pleas at Lancaster and Court 
of Pleas at Durham respectively. 
gu«bnm^ 103. The enactments contained in sections nine- 
to apply to teen, twenty, twenty-one, twenty-two, twenty- 
court of tftree > twenty-four, twenty-five, twenty-six^ 
judicature twenty-seven and twenty-eight, twenty-nine, 
andireUuwL thirty, thirty-one, and thirty-two of this act 
shall apply and extend to every court of civil 
judicature in England and Ireland, 
commence- 104. The provisions of this act shall come into 
mentof act p erat i on on tne twenty-fourth day of October in 
the year of our Lord one thousand eight hun- 
dred and fifty-four. 

As to whether the act has a prospective or retrospective effect 
with regard to its several provisions, see Pinhom v. Sonster, 
21 L. J. 336, where it was held that special demurrers pending 
at the time when the Com. L. Proc. Act, 1852, came into 
operation, were not affected by its provisions, but most be 
deeided according to the old law. See also Goodliffe v. 
Neavea, ibid. 338. The cases and general rules applicable 
to the construction of this question will be found cited in Pinhom 
v. Sonster. 

Her Majesty 105. It shall be lawful for Her Majesty from 
axilr part of time to time, by an order in council, to direct 
^^ t ^° that all or any part of the provisions of this act, 
any court of or of the rules to be made in pursuance thereof, 
Beco^d • shall apply to all or any court or courts of record 
in England and Wales, and within one month 
after such order shall have been made and pub- 
lished in the London Gazette such provisions 
and rules respectively shall extend and apply in 
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manner directed by such order, and any such 
order may be in like manner from time to time 
altered and annulled, and in and by any such 
order Her Majesty may direct by whom any 
powers or duties incident to the provisions applied 
under this act, or the Common Law Procedure 
Act, 1852, shall and may be exercised with 
respect to matters in such court or courts, and 
may make any orders or regulations which may 
be deemed requisite for carrying into operation 
in such court or courts the provisions so applied. 

106. In citing this act in any instrument, Short title of 
document, or proceeding it shall be sufficient to 

use the expression "The Common Law Pro- 
cedure Act, 1854." 

107. Nothing in this act shall extend to Act not to 
Ireland or Scotland, save as aforesaid. KEi or 

Scotland. 
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OP THE 
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UNDER 

THE COMMON LAW PBOCEDURE ACT, 1854. 



DISCOVERT. 

The new jurisdiction of the Common Law Courts 
upon Discovery, is conferred hy the 50th and subse- 
quent sections of 17 & 18 Vict. c. 125. 

- Discovery and production of documents. — Either 
party to any cause or other civil proceeding (see note 
to sect. 50, supra, p. 80), may apply by affidavit 
stating his belief that any document to the production 
of which he is entitled for the purpose of discovery or 
otherwise, is in the possession or power of the opposite 
party, for an order that such party shall answer on 
affidavit stating what documents he has in his posses- 
sion or power relating to the matters in dispute, or 
what he knows as to the custody of any of them, and 
the grounds of his objection (if any), to the production 
of such as are in his possession or power ; and upon 
such affidavit being made, the court may make such 
further order as shall be just. 

As to the production of documents in Courts of 



Digitized by 



108 



EQUITABLE JURISDICTION. 



Equity upon motion, see 15 & 16 Vict. c. 86, ss. 18, 20 
(The Equity Jurisdiction Amendment Act.) 

Under the Evidence Amendment Act (14 & 15 Vict, 
c. 99, s. 6), a party cannot call upon his opponent to 
answer by affidavit whether he has any document in 
his possession relating to the matters in question in the 
action, and if any, to specify them : (Rayner v. All- 
husen, 21 L. J. 68, Q. B. ; Galsworthy ,v. Norman, 
ibid. 70.) This object, however, can now be obtained 
under the above section 50. 

Discovery of facts. — In all causes upon the order 
of the court or a judge, the plaintiff may with his 
declaration, and the defendant with his plea, deliver 
to the opposite party interrogatories upon any matter 
as to which discovery may be brought, and require 
such party to answer the questions in writing by affi- 
davit (sect. 51), and in case of omission, without just 
cause, to answer sufficiently such written interroga- 
tories, the court or judge may direct an oral examina- 
tion of the interrogated party as to such points as they 
or he may direct before a judge or master : (sect 53.) 

Both as regards the discovery of documents and 
facts, the cases must be such as a Court of Equity 
would allow a discovery in, to entitle a party to pro- 
ceed under the Common Law Procedure Act, 1854. 
It becomes, therefore, necessary to give an outline of 
the principles of equity on discovery. 

Principles of discovery. — That which is emphatically 
called in equity proceedings a Bill of Discovery, is a bill 
which asks no relief, but which simply seeks the disco- 
very of facts resting in the knowledge of the defendant, 
or the discovery of deeds or writings, or other things in 
the possession or power of the defendant, in order to 
maintain the right or title of the party asking it in some 
suit or proceeding in another court : (Story Eq. Jur. 
s. 1483.) It is apprehended that the common law juris- 
diction as to discovery, is not limited to this meaning of 
the term, but that it is coextensive with the powers of 
Courts of Equity in bills of discovery, The object of the 
new jurisdiction is to give the Common Law Courts the 
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means of administering complete justice and to give 
all the necessary redress for protecting common law- 
rights, and section 50 is large enough to entitle the 
party asking for discovery, to relief as consequent 
thereon, and incident thereto ; the words of the section 
being for the purpose , of " discovery or otherwise." 
Thus, for instance, by the Patent Law Amendment Act, 
15 & 16 Vict. c. 83, s. 42, the Courts of Common Law 
are expressly authorized to grant an order for "an 
injunction, inspection or account ; " and this has been 
construed to vest in them the powers heretofore exer- 
cised by Courts of Equity, and to enable them to do 
complete and final justice between the parties, without 
the complication of judicial power: (Holland v. Fox, 
23 L. T. Rep. 230, Q. B. ; Ibid, at a previous stage, 
23 L. J. 211, Q. B.) Although the word "account" 
does not occur in sect. 50, yet whenever an account is 
necessary and consequent on a discovery, in order to do 
final justice, it seems it may now be granted at common 
law. 

The rule of equity is thus stated by Story. A party 
in equity may ask for a discovery, and for relief, as 
consequent on that discovery. In many cases it has 
been held that where a party has a just title to come 
into equity for a discovery, and obtains it, the court 
will go on and give him the proper relief, and not turn 
him round to the expense and inconvenience of a double 
suit at law. The jurisdiction having once rightfully 
attached, it shall be made effectual for the purposes of 
complete relief. And it has accordingly been laid 
down by elementary writers of high reputation, that 
" the court having acquired cognizance of the suit, 
for the purpose of discovery, will entertain it for the 
purpose of relief, in most cases of fraud, account, 
accident and mistake' 9 The ground is stated to be the 
propriety of preventing a multiplicity of suits ; a 
ground of itself quite reasonable and sufficient to jus- 
tify the relief, and one upon which Courts of Equity 
act : (Story Eq. Jur. s. 64 k.) 

A bill of discovery is a proceeding in Equity, in aid 

L 
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of the remedial justice of other courts, and belongs to 
the branch of equity that has been named the Auxiliary 
or Assistant Jurisdiction. 

(a) This aid is chiefly afforded for the purpose of 
obtaining a discovery of matters which lie only in the 
knowledge of the litigant parties, or of documents 
which are in their possession or power, or for the pur- 
pose of preserving and perpetuating evidence which is 
in danger of being altogether lost. 

First, with respect to Discovery : every bill filed in 
Equity is in truth for this purpose ; but that which 
is usually distinguished by the title, is one for a disco- 
very of facts resting in the knowlege of the defendant, 
or for the production of documents in his possession or 
power, and seeking no relief, except perhaps a stay of 
proceedings in some other suit or action until the 
required information or production is given or per- 
mitted : (Mil 53.) 

A bill of the above nature is commonly used in aid 
of the jurisdiction of some other court, as to enable 
the plaintiff to prosecute or defend an action at law, 
or proceeding before the Queen in Council, or any 
other legal proceeding of a civil nature before a tribunal 
which cannot at all, or adequately compel the required 
discovery. Equity, however, sometimes refuses to 
render this assistance to inferior courts, and it is unde- 
cided whether it will to foreign courts : (9 Sim. 180 ; 
Sto. 1495.) 

At law, independently of the recent statute for the 
amendment of the law of evidence (14 & 15 Vict, 
c. 99), there was and still is frequently the means of 
obtaining, in aid of and for the purpose of an action, 
an inspection of certain documents relating to the 
matter in dispute ; for, by the rules of pleading, if 
either party claims or justifies under a deed which is 
mentioned in his pleading, and which ought properly 
to be in his possession or power, he must generally, 
unless he can allege, and, on denial, prove, that it has 

(a) The remainder of this chapter is from " Roberts on the Prin- 
ciples of Equity." 
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been lost or destroyed, or is in the hands of bis oppo- 
nent, make profert of it, and then his adversary, by 
craving oyer, which is demanding to have it read, will 
be entitled to an inspection, and also, on payment of a 
reasonable charge, to a full and correct copy : (Tayl. Ev. 
11670(a) 

The common law judges also have long been in the 
habit of compelling the inspection of all documents 
which are mentioned and relied upon by either side in 
his pleading, and of which profert need not be made ; 
and even though the instrument be not the direct foun- 
dation of the proceeding or defence, but mere matter of 
evidence to be used at the trial, an inspection can be 
obtained by either of the litigants, provided the party 
having the possession or control, can in any way be 
deemed a trustee thereof for the applicant ; as where 
one deed has been executed by both, and the applicant 
has received no counterpart. And so where a party 
who has executed, or is otherwise interested in, an 
instrument in his opponent's hands, is desirous of insti- 
tuting proceedings thereon, but cannot safely declare 
without an inspection, the same will be compelled: 
(TayLEv. 1170, 1172.) 

Under the preceding powers, however, no inspection 
of documents, to which the applicant is neither party 
or privy, and in which he has no legal interest is 
obtainable at law, nor it seems before the proceedings 
have been commenced ; but in equity it is not necessary 
that the proceeding in aid of which the discovery is 
desired should be commenced, if the discovery sought 
for is really necessary for that purpose, and as the 
object of this jurisdiction is to assist and promote the 
proper and complete administration of justice in other 
courts, bills for this purpose are much favoured. 

Until the passing of the before-mentioned act for 
amending the law of evidence (14 & 15 Vict. c. 99), this 
jurisdiction was the means of affording great assistance 
to the Courts of Common Law, for neither at the trial, 

(a) Profert and oyer were abolished by the Com. L. Proc. Act, 1852 
(15 & 16 Vict c 76, s. 55.) 

L2 
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or previously, could they obtain a discovery from the 
plaintiffs or defendants, nor (except in the cases before 
alluded to) compel the opposite party to allow inspec- 
tiou of documents in his possession or power. By this 
statute, however, the parties to any inquiry or pro- 
ceeding in any court of justice, or before any person 
authorized by law on consent to receive evidence, and 
also the persons for whom the same may be brought or 
defended, are, since 1st November, 1851 (except in 
proceedings in consequence of adultery, or actions for 
breach of promise of marriage, and with certain excep- 
tions in criminal cases), made competent and (except as 
to questions tending to criminate) compellable to give 
evidence on behalf of either of the parties to the pro- 
ceeding, other than according to the opinion of the 
majority of the judges, a wife against the husband or 
the converse (a) ; and the Common Law Courts are 
empowered, on the application of either of the litigants, 
at any time after the commencement of proceedings, 
to compel the opposite party to allow the applicant to 
inspect all documents in the custody or under the control 
of such opposite party relating to the proceeding, and 
if necessary to take examined copies thereof, or procure 
them to be stamped, whenever a discovery might before 
this statute have been obtained in equity by such appli- 
cant : (sect. 6 ; 18 L. J. 97, 210.) 

Neither the discovery obtainable at law by the pro- 
visions of this statute, nor under the general powers of 
the court, will, however, in all cases be sufficient ; for 
there is no power of examining the litigants before the 
trial or hearing of the matter in dispute, and frequently 
a discovery is as much or more required for the proper 
commencement or carrying on of the proceedings, as 
for the determination of the point at issue, and with 
regard to the inspection of documents, the act gives no 
power whereby the opposite party can be called upon 
to state whether any or what documents relating to the 

(a) Sects. 1 to 4. Husband and wife are now admissible for and 
against one another, except in criminal cases, cases of adultery, and 
except as to confidential communications: (16 & 17 Vict. o. 83.) 
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matters in question are or not in his possession or 
power (21 L. J. 70, Q. B. ; 16 Jur. 153) ; in such 
cases therefore, as well as many others, it will be still 
necessary to apply to the Court of Chancery for assist- 
ance, for it can and will, subject to the exceptions 
hereafter alluded to as allowable defences against dis- 
covery, compel a party to answer on oath respecting 
things material to the matters in dispute or question* 
and discover what document^ relating thereto he has in 
his or his agent's possession or control, and also oblige 
him to allow an inspection thereof. 

A discovery also will still be frequently required in 
aid of proceedings in the Court of Equity, for not only 
is the plaintiff in the original suit allowed to obtain a 
discovery from the defendants thereto, but any of such 
defendants are also allowed to institute a cross suit for 
the purpose of obtaining a discovery from the plaintiff 
in the original one. (a) 

When it is necessary to apply to this court for a dis- 
covery, it is in a great many cases permitted to proceed 
also for the relief consequent on such discovery, and 
thus avoid the necessity of seeking such last in another 
court, so that the right of discovery becomes frequently 
a ground for calling on this court to exercise its juris- 
diction in giving relief ; but to prevent an improper 
use being made of such ground of jurisdiction, if the 
sole reason for relief is the discovery which is sought, 
the bill must be accompanied by an affidavit, showing 
the' necessity of the discovery from the defendant 
(which affidavit is not required in other cases.) And 
further, if no discovery is obtained, the bill must be 
dismissed and the relief denied, though there may be 
other evidence sufficient to establish the right to re- 
lief : (Sto. 69 L; Mit. 54.) 

Discovery can be resisted on the following grounds: — 

L That the case made by the bill is not one in which 
a Court of Equity assumes a jurisdiction to compel a 

(a) The defects pointed out in this and the preceding paragraph 
ha?e been remedied by the Com. L. Proc. Act, 1854, and jurisdiction 
given to the Courts of Law in such cases. 

L 3 
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discovery ; as that the subject-matter is not cognizable 
in any municipal court, or only in such a court or tri- 
bunal as equity declines to assist ; as where the pro- 
ceeding for which the discovery is desired is of a 
criminal nature, as an indictment or information ; or 
such proceeding is not before a regular tribunal for ad- 
ministering justice, but before judges of the parties' 
own choice, as arbitrators ; or the tribunal itself has 
full power of obtaining the discovery, as where the 
facts depend on the testimony of witnesses, who can be 
compelled by the court before which the question is 
depending, to give evidence : (Mit. 185, 186 ; Sto. 1495.) 

II. That the value of the subject-matter is beneath 
the dignity of the court, as under 40s. a year, or 20/. 
principal, except in cases of charity and quit rents, in 
which it seems the smallness is of no consequence : 
(1 Sm. Ch. Pr. 157 ; Mit. 110, n.) 

III. That the plaintiff has no interest in the subject, 
or none that entitles him to call on the defendant for a 
discovery; as where the plaintiff is only heir apparent, 
or he assumes to sue as executor or administrator when 
he is not, or in some other character which does not 
belong to him, or the defendant is not answerable to 
the plaintiff, but to some one else who has a right to 
call for such discovery : (Mit. 187 ; Sto. 1489, 1490.) 

IV. That the defendant has no interest in the subject, 
so as to entitle the plaintiff to institute a suit against 
him, even for the purpose of discovery, as that he is a 
mere witness, in which case there can be no necessity 
for asking the assistance of equity. If, however, fraud 
can be shown, this defence cannot be used ; as where 
an attorney assisted a client in obtaining a fraudulent 
deed, or an engineer who colluded with the defendant 
(18 L. T. 95) ; and it seems that the officer of a cor- 
poration can be made a party to a bill of discovery 
against the corporation, because such corporation being 
an artificial person, cannot be compelled to answer on 
oath, or otherwise than under their common seal : (Mit. 
188, 189; Sto. 1489, 1501.) 

V. Although both plaintiff and defendant may be 
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interested in the subject, yet that there is not such 
priority of title between them as gives the plaintiff a 
right to the required discovery ; for a person is only 
entitled to a discovery of facts and documents neces- 
sary to support his own title, or that under which he 
claims, and not to pry into that of his adversary ; and 
therefore, the general rule is, that where the defen- 
dant's title is not in priority, but inconsistent with the 
plaintiff's, the defendant is not bound to discover the 
evidence of his claim : (Sto. 1490 ; Mit. 190.) 

VI. That the plaintiff is not entitled to the discovery 
by reason of some personal disability, as attainder, out- 
lawry, &c. 

VII. That the discovery, if obtained, cannot be 
material, either for the purpose of supporting the 
prayer of the bill, or for any other suit actually insti- 
tuted or capable of being instituted. In general, if it 
can be supposed, that the discovery may in any way 
be material to the plaintiff in the support or defence 
of any suit, the defendant must make the discovery ; 
(Mit. 192, 193 ;.Sto. 1489.) 

VIII. That the situation of the defendant renders 
it improper for this court to compel a discovery, either 
because such discovery may subject the defendant to 
pains or penalties by our (not foreign) law (20 L. J. Eq. 
417) ; or to some forfeiture or something of the same 
nature, or may hazard his title in a case where in con- 
science he has at least an equal right with the plaintiff, 
though such right may not be clothed with a perfect legal 
title, as if a bill charges anything, which, if confessed, 
would subject the defendant to a criminal prosecution 
or to penalties, as an usurious contract, maintenance, 
champerty, or simony ; the plaintiff, however, where 
he is alone entitled to the penalties, can prevent such a 
defence by expressly waiving them ; and where the 
penalty arises from the agreement of the defendant he 

. cannot refuse to discover, nor in cases of fraud or con- 
spiracy, or of a statutory prohibition against resisting 
a discovery, or an implied or express agreement to 
such effect. 
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Where the defendant has in conscience a right equal 
to that of the plaintiff, as where he is a bona fide 
purchaser for valuable consideration without notice, 
and has paid his purchase money, no discovery will 
be compelled ; on the same principle a jointress is 
entitled to refuse discovery respecting her jointure 
deed, without the party seeking the discovery is able 
and willing to confirm it, and does so confirm it : (Sto. 
1054 ; Mit. 236.) 

IX. That the policy of the law exempts the defen- 
dant from the discovery ; thus, a married woman will 
not be ordered to disclose facts to charge her husband ; 
nor will a counsel, attorney, solicitor, or arbitrator, be 
obliged to discover facts derived by means of the confi- 
dence which was placed in him as such : (Mit. 288.) 
Communications between solicitors and clients, both in 
contemplation of, as well as pending litigation, and with 
reference thereto, are protected ; and so are those 
which were subsequent to the arising of the dispute, 
if followed by litigation, though not in contemplation of, 
or in reference to litigation, as well as cases or state- 
ments of facts, made in the client's behalf by or for his 
legal adviser on the subject-matter after litigation com- 
menced, or in contemplation thereof, on the same sub- 
ject, with other persons for ascertaining the same right : 
(3 Hare, 122.) This privilege is extended to persons 
acting as interpreters or agents between the client and 
legal adviser, but not to mere agents or stewards, nor 
to physicians or medical or spiritual advisers ; and it 
is more the privilege of the client than that of the legal 
advisei : (Dan. Ch. Pr. 526 to 531.) 

Besides that discovery and production of documents 
which the Court of Chancery enforces in aid of pro- 
ceedings in its own and other courts, it frequently also 
compels production for purposes other than that of 
litigation, in favour of parties who are interested in such 
documents, and require an inspection to enable them to 
fully exercise the rights which they may have there- 
under. Thus, where there are several persons who are 
entitled to property under one settlement, and one has 
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possession of it, he will, as a general rule, be compelled 
to permit the others to inspect it ; and so where an 
estate has been divided on partition, and all the title 
deeds have been handed over to one, he must allow the 
others, whenever necessary, a proper inspection : (Sug. 
V. & P. 467.) 

The same rule'also generally applies to all cases in 
which there are several joint or other part owners of 
property, and also to cases where there are various 
parties, who have successive interests in the same pro- 
perty, for here the party holding the deeds, does so 
both for the benefit of himself and the others, whose 
titles are thereby evidenced : (Sug. V. & P. 469.) 

A party who applies for inspection of title deeds 
should always show some good reason or necessity for 
his application, as that he requires the inspection for 
the purpose of enabling him to sell, mortgage, lease, or 
otherwise dispose of or deal with his rights or interests 
in the property to which they relate, and it is not clear 
whether an inspection would otherwise be ordered. 
The holder of the deeds, however, should not, without 
some special ground, ever refuse any reasonable and 
proper inspection to parties who are interested there- 
under, or he may find himself compelled *by the court, 
and saddled with the costs of the proceedings ; neither 
agents or mortgagees, however, are in general justified 
in allowing an inspection of deeds, without the assent 
of the principal or mortgagor : (Sug. V. & P. 468.) 

SPECIFIC PERFORMANCE, 

The commissioners suggested in their report, that it 
might not be advisable to interfere with the jurisdiction 
of the Courts of Equity, in cases in which upon pecu- 
liar considerations of doubtful justice, specific perform- 
ance was granted, though the legal right was not 
complete at the commencement of the suit ; but only to 
give Courts of Law the power of enforcing specific 
performance in the same cases in which damages simply 
can now be obtained in those courts. To carry out 
this suggestion, sect. 68 and subsequent ones were in- 
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troduced into the Common Law Procedure Act, 1854 
(see note on sect 68, supra, p. 88.) The mode of pro- 
cedure is clearly pointed out in the different sections, 
and will scarcely present any difficulty ; and assuming 
the jurisdiction of the Common Law Courts upon spe- 
cific performance, to be confined to cases in which the 
plaintiff has a legal right of action, the principles on 
which Courts of Equity proceed in granting specific 
performance in such cases, will at once be considered. 

It is to be observed that the plaintiff may claim in 
his declaration, together wvth the demand to be reco- 
vered in the action or separately, a mandamus to the 
defendant to fulfil the duty required. There is reason 
why this option should be given, for in many cases it 
will be desirable to sever the proceedings in the action 
from those on the mandamus, as will be seen from the 
nature of the relief that can be afforded on a bill for 
specific performance ; for i£ pending a suit for specific 
performance of an agreement, for instance, of a demise 
of quarries, a part of the subject-matter is abstracted, 
compensation, therefore, may be obtained by a sup- 
plemental bill : (Nelson v. Bridges, 2 Beav. 239.) 

As a general proposition for breaches of contract, 
and other wrongs and injuries cognizable at law, Courts 
of Equity do not entertain jurisdiction to give redress 
by way of compensation or damages, where these con- 
stitute the sole objects of the bill ; for wherever the 
matter of the bill is merely for damages, and there is a 
perfect remedy therefore at law, it is far better that 
they should be ascertained by a jury than by the con- 
science of an equity judge : (Story Eq. Jur. s. 794.) 

But where compensation or damages are incidental 
to other relief, as, for instance, where a specific per- 
formance is decreed upon the application of either 
party, with an allowance to be made for any deficiency 
as to the quantity, quality, or description of the pro- 
perty, or for any delay in performing the contract, it 
seems clear that the jurisdiction properly attaches in 
equity, for it flows, and is inseparable from the proper 
relief. So where a bill is brought by the vendor 
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against the vendee for a specific performance of a 
contract of sale, and for a payment of the purchase- 
money, if the decree is for a specific performance, 
equity will decree the payment of the purchase-money 
also as incidental to the general relief, and to prevent 
a multiplicity of suits, although the vendor might in 
many cases have as good remedy at law for the pur- 
chase-money. So where a contract for the sale of 
lands has been in part executed by a conveyance of a 
part of the lands by the vendor, but he is unable to 
convey the residue, equity will decree the repayment 
to the vendee of a» proportionate part of the purchase- 
money, with interest, if he has paid more than the 
part of the lands conveyed entitle the vendor to hold. 
But where a specific performance is denied, there is 
somewhat more difficulty in establishing the propriety 
of exercising a general jurisdiction for compensation or 
damages. It was strongly said by the Master of the 
Bolls, on one occasion where a specific performance 
was sought and refused, because the vendor had ren- 
dered himself incapable of performing the contract : 
" The party injured by the non -performance of a con- 
tract has the choice to resort either to a Court of Law 
for damages, or to a Court of Equity for a specific 
performance. If the court does not think fit to decree 
a specific performance, or finds that the contract cannot 
be specifically performed, either way I should have 
thought that there was equally an end of its jurisdic- 
tion, for in the one case the court does not see reason 
to exercise the jurisdiction, in the other the court finds 
no room for the exercise of it. It seems that the con- 
sequence ought to be, that the party must seek his 
remedy at law." But upon the footing of authority, 
he nevertheless proceeded to decree compensation in 
that case by a reference to a master : (Story Eq. Jur. 
s. 796.) 

When specific performance can be obtained, (a) — 
Where persons who ought to perform a contract, a 

(a) The remainder of this chapter is from *' Roberts on the Prin- 
ciples of Equity." 
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covenant, or a duty, refuse or neglect to do so, no 
redress, other than in damages, can be had at law 
(Sto. 714), but in equity they may be compelled spe- 
cifically to perform the same, whenever damages at 
law will not afford an exact compensation for the non- 
performance, whatever may be the form or character 
of the instrument containing such contract or covenant, 
or giving rise to such duty, provided it is not against 
legal rules and regulations, and the justice of the case ; 
and hence a specific performance will be decreed in 
cases of contracts relating to land, because the local 
character, vicinage, easements, or other accommoda- 
tions thereof, may give it a peculiar value in the pur- 
chaser's opinion ; which damages, although they would 
enable him to buy other land, might not completely 
compensate (Sto. 717) ; but where damages at law 
would fully compensate, equity will seldom interfere. 
Thus a contract for the sale of public stock, or of ordi- 
nary goods, will not generally be enforced, because the 
damages obtainable at law will enable the purchaser to 
buy other stock or goods of a similar kind and value : 
(Sto. 717.) If, however, the stock is of a particular 
kind, as of a certain bank, railway, or other company, 
or the goods are of a particular value in themselves, as 
'a painting of an eminent artist, as damages would not 
enable other property of a similar kind and value to be 
purchased, equity will enforce the specific perform- 
ance ; and also whenever the performance of a contract 
respecting goods would be decreed on the application 
of one side, on the ground that damages would not 
fully compensate, equity will allow the other side to 
sue, although relief in the nature of a compensation in 
damages is sought, for otherwise the remedy would not 
be, as it ought, mutual : (Sto. 715 to 718, 723, 746.) 
As to agreements also respecting personal acts, the 
same rules generally apply, damages being in some 
cases an exact compensation for the non-performance 
thereof, while in others they would not ; thus, an 
agreement to do certain work, as to build and maintain 
an archway upon the defendant's, not the plaintiff's, 
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land, has been enforced, because damages would not 
enable the plaintiff to enter on the land and build the 
same (Sto. 721) ; but an agreement to build must be 
certain and defined, and one for which complete com- 
pensation cannot be recovered at law. 

In some cases, the want of proper means of bene- 
ficially enforcing personal contracts, has prevented the 
court from interfering. Thus in the case of common 
covenants by tenants to repair buildings, hedges, 
ditches, &c, as the court has no proper means of 
superintending and beneficially enforcing the perform- 
ance, it will not interfere ; while in the cases of nega- 
tive covenants in leases, such as not to remove manure, 
dig gravel, plough up meadow land, build, or cut down 
timber, as such covenants can be enforced by injunc- 
tion, and damages would not fully compensate, equity 
renders assistance : (Sto. 721 to 729 ; 2 Eden, 128 ; 
Drew Inj. 174.) But an agreement to refer to 
arbitration, as it takes the decision of the case from 
the proper Court of Judicature, cannot be enforced, 
although the award when made can ; and in general 
there is a difficulty in enforcing the sale of a good-will, 
without it is connected with something else, as the 
lease of certain premises, or there is an agreement not 
to trade within specified limits ; and with respect to 
the assignment of a solicitor's business, for the same 
reason as other good-wills, and also on the ground of 
public policy, it cannot be enforced : although contracts 
not to practise within certain limits, or for a certain 
period, as well as for transferring the offices, and any 
right to a lien on the papers, are valid and enforceable: 
(1 Mad. 404 ; 3 Byth. Con v. 472.) And so, although 
equity will not ordinarily enforce a specific perform- 
ance of a contract to enter into a partnership which 
may be dissolved at the will of either party, since that 
would generally be useless, nevertheless an agreement 
to enter into partnership for a specified time or purpose, 
and to furnish a share of the capital stock, will be en- 
forced ; and so after the partnership has commenced, 
the articles will be carried into effect, if they can bene- 

M 
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ficially, unless there is a complete and adequate remedy 
at law, or there is an agreement that all disputes shall 
be decided by arbitration, in which latter case, although 
the arbitration will not be enforced, still both equity 
and law will refuse to interfere, on the ground that the 
parties have provided themselves with the mode of de- 
termining the point in dispute. 

Agreements also between heirs to divide land, as if 
there was no will, have been enforced, as well as those 
between persons to make mutual wills, where one had 
died after making the agreed will : (Sto. 786.) 

The entering into a bond or covenant, with a penalty 
on condition to perform the contract, will not give the 
party contracting an option of paying the penalty, and 
thus relieving himself from the performance of the 
contract ; and a clause that an agreement shall become 
void on the non-performance of certain acts, does not 
enable the person neglecting or refusing to perform 
them, to avoid the agreement, but only enables the 
other party to do so : (Sto. 715.) 

Whenever any person refuses or neglects a duty 
which he ought to perform, as, for example, a copy- 
holder to admit his tenant (17 L. J. 208, Eq.), a 
specific performance will be decreed, without damages 
at law would completely compensate ; and where the 
duty or promise is merely negative, a remedy is fre- 
quently afforded by injunction : (See tit. " Injunction.") 

Every contract and covenant to sell, convey, or 
transfer land or other property, is considered at law 
simply personal and executory, and not as in any man- 
ner attaching to the property (Sto. 714); but, in equity, 
as things agreed to be done are considered for many 
purposes as done, the nature of the property and the 
interests therein are considered changed according to 
the contract, and the vendor, and those claiming under 
him with notice, become, as to the property sold, from 
the time of the sale, trustees for the purchaser and 
those claiming under him, and the purchaser and his 
representatives become as to the money, trustees for 
the vendor and his personal representatives ; and if 
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between the contract and the actual conveyance, any 
accident happens to the property, as its destruction by 
fire or otherwise, the purchaser must generally bear 
the loss ; and so if any advantage accrues, he will be 
entitled thereto ; but though the purchaser, as between 
himself and the vendor, generally becomes in equity 
the owner of the property (Sto. 789 to 791), the pur- 
chase of an estate tail will, nevertheless, be defeated 
by the death of the vendor before it is barred, and a 
purchaser is not allowed to injure the property in any 
way or cut down timber till the purchase-money is 
paid, nor are the interests of third parties affected ; 
and, therefore, the purchaser cannot, before the contract 
is carried into effect, enforce, against a stranger, equi- 
ties which attach to the property ; and accordingly 
where a bill is filed for specific performance, it ought 
not to be mixed up with a prayer for relief against 
others claiming an interest in the property. 

Upon similar principles, land agreed or devised to be 
sold and turned into money, is for the purposes of such 
agreement or devise (but not further) reputed as money; 
and money agreed or bequeathed to be laid out in land 
as land, and is descendable and devisable as such, 
although equity allows the cestui* que trust (if all 
agree) to elect and take the property in its original 
state ; and whenever it can be gathered from the acts 
of the cestuis que trust that they intended the property 
to retain its original character, either wholly or in part, 
equity is governed by such intention : (Sto. 790 to 793, 
1213.) 

Whenever a specific performance of a contract re- 
specting property (especially land) would have been 
directed between the contracting parties, it will be also 
directed between those that claim under them, according 
to their interests and priorities, unless other contending 
equities intervene, so that a specific performance can 
generally be enforced by the heir, executor, devisee, 
legatee, or assignee, as well as the original contractor, 
and the heir or devisee of the purchaser can, if the 
assets are sufficient, require the purchase money to be 
m2 
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paid out of the purchaser's personal estate : (Sto. 783 
to 788, 790.) Covenants and stipulations also, which 
run with or are attached to the property, are enforceable 
either for or against the successive owners. 

Contracts enforceable in equity mast be — 1st. Be- 
tween parties willing and able to contract, and in 
general their remedies must be mutual. 2nd. For a 
valuable consideration. 3rd. The forms prescribed by 
law must generally be attended to. 4th. Certain and 
fair, and such as the law allows. 

1st. To all contracts there must be two or more 
freely contracting parties, who are fully capable and 
do agree thereto expressly or impliedly, and whose 
remedies as a general rule are mutual ; therefore agree- 
ments by idiots or lunatics cannot be enforced either 
for or against them, although where the relief is sought 
against them, and not their guardians or representa- 
tives, the ground on which specific performance is 
refused is frequently fraud and not incapacity, for 
generally 44 no one is allowed to stultify himself." The 
fact of a person becoming a lunatic after entering into 
a contract does not, however, affect the parties' rights, 
except where the lunacy prevents the performance of 
the acts agreed to be done (Sug. V. & P. 233) ; an 
executed contract, however, entered into with a lunatic 
bona Jide, and in the ordinary course of business, is 
not void if the lunacy is unknown to the other : 
(18 L. J. 68, Exch.) 

An agreement entered into by a feme covert (except 
respecting her separate estate, and perhaps also as to 
property she has power to appoint), cannot be enforced 
either for or against her ; and although if a husband 
or husband and wife, agree to sell the wife's real 
estate, the husband and wife can compel a specific 
performance, the purchaser cannot, but can only obtain 
damages from the husband, because a married woman 
cannot in such case be bound either by herself or her 
husband, and cannot be compelled to acknowledge a 
deed under the act for the abolition of fines and reco- 
veries : (16 L. J. 93, Eq.) ; and as the purchaser in 
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this case entered into an agreement which he knew he 
could not enforce, he must perform it, and cannot object 
that there is no mutuality : (Sug. V. & P. 230.) 

Contracts entered into by infants cannot be enforced 
either for or against them, for they have no power to 
contract except for necessaries, and the remedy if 
allowed to the infant and not to the other, would not 
be mutual : (4 Rus. 298.) Nor can contracts entered 
into by persons under duress or compulsion be enforced 
against them, for they cannot be said to have agreed to 
that to which they were compelled : (Sto. 229.) 

2nd. With respect to the consideration; besides those 
considerations which consist of natural love and affec- 
tion, and are designated good, there are nominal and 
valuable ones. A valuable one is either marriage, money 
or money's worth. At law, contracts not under seal are 
of no force, unless founded on some valuable considera- 
tion ; yet if the transaction is bona fide, the least thing 
which occasions either a loss or trouble to the con- 
tracts, or a benefit to the contractor, as to produce or 
search for a deed, or the payment of a nominal sum, is 
sufficient, and if the contract is under seal, no consider- 
ation is necessary, for a valuable one is then always 
presumed. And it is not allowed to rebut such pre- 
sumption by proof of the contrary, although proof 
that the only consideration was illegal, will invalidate 
the contract ; but in equity, contracts, whether sealed 
or not, and imperfect gifts (except by will or as dona- 
Hones mortis causa) as well as imperfect assignments 
of debts, or other property, executory trusts raised by 
covenant or agreement, aud defective conveyances, 
unless founded on valuable consideration, will not be 
enforced either against the party himself or any claim- 
ing under him, whether volunteers or not: (Sto. 787); 
and such consideration, although it need not be alto- 
gether adequate, must not be merely nominal, or 
grossly inadequate : (Sto. 244, et seq.) 

It was formerly thought, that contracts providing for 
a wife or child would be enforced, although made solely 
in respect of natural love and affection, as against the 
M 3 
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party contracting and mere volunteers, because of the 
natural and moral right of such persons to be provided 
for. However, it now seems to be decided that equity 
will not interfere, but leave the parties to their legal 
remedies, if any. Where, however, a transfer, assign- 
ment, conveyance, or trust has been completely made 
or declared, so that nothing remains to give effect to 
the title, equity will enforce it throughout against the 
grantor and his representatives, although it be merely 
voluntary : (Sto. 793 b ; 21 L. J. 53, Eq.) A settlement 
made by a widow on her children by her deceased hus^ 
band, previous to and in contemplation of a second 
marriage, is founded on valuable consideration : ( 1 
Mad. 279.) An act which has been executed is no 
consideration, without it was something from which 
the law implied a promise. 

3rd. Contracts must in many cases be in writing, for 
by the Statute of Frauds, 29 Car. 2, c. 3, s. 4. no 
action can be brought, 1st, whereby to charge any 
executor or administrator upon any special promise to 
answer damages out of his own estate ; 2nd, to charge 
the defendant upon any special promise to answer for 
the debt, default, or miscarriage of another ; 3rd, to 
charge any person upon any agreement made upon 
consideration of marriage (not mutual promises of 
marriage), (7 M. & W. 55) ; 4th, upon any agreement 
(except by deed), (19 L. J. 63, Eq.), made upon any 
contract, or sale of lands, tenements, or hereditaments, 
or any interest in or concerning them ; 5th, upon any 
agreement that is not to be performed within the space 
of one year from the making thereof, unless the agree- 
ment upon which the action shall be brought, or some 
memorandum or note thereof, shall be in writing, and 
signed by the party 1o be charged therewith, or some 
other person thereunto by him lawfully authorized. 

And by the 17th section, no contract for the sale of 
goods, wares, and merchandizes of ten pounds value or 
upwards, although immediate delivery not intended or 
impossible (9 Geo. 4, c. 14, s. 7) is good, unless the 
buyer accepts and actually receives part of the goods 
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sold, or gives something in earnest to bind the bargain 
or in part payment, or some note or memorandum in 
writing of the bargain be made and signed by the 
party to be charged, or their agents thereunto lawfully 
authorized. 

The 7th section also requires trusts of lands, tene- 
ments, or hereditaments (except those arising, trans-, 
ferred, or extinguished by implication of law (sect 8),) 
to be proved by a signed writing or will ; and all as- 
signments of trusts require a signed writing, deed or 
will (sect. 9.) 

The 9 Geo. 4, c. 14, also requires acknowledgments 
and promises for keeping debts alive to be in writing, 
signed by the party chargeable (sect. 1) ; and confir- 
mation of promises made by infants must be by writing, 
signed by the party to be charged (sect. 5) ; and so 
also must representations of character and credit 
(sect. 6.) 

Under the Statute of Frauds, the writing must con- 
tain the terms and subject-matter of, and the consider- 
ation for, (a) the agreement with certainty, for they 
cannot be supplied by parol evidence, as the admission 
of such evidence would let in all the mischiefs intended 
to be guarded against by the statute ; but a letter which 
shows these requisites is sufficient, if it affords a fair 
inference that the agreement is concluded, and it is not 
necessary that the agreement should be signed by both 
parties, provided the other party has accepted it, for 
the statute only requires the signature of the party to 
be charged. Even where there is no statute prevent- 
ing the contract from being by parol, if the contract 
is agreed upon, and reduced to writing, as a general 
rule, all the terms must be in writing, and parol evi- 
dence will not be admitted to add to or alter them, 
unless such parol addition or alteration was agreed to 
subsequently to the agreement so reduced into writingi 
Parol evidence, however, of the consideration is, it 



(a) See Martin v. Pycroft, 22 L. J. 94, Ch. where the premium to 
be given was omitted in the written agreement. 
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seems, admissible in all cases (except where a statute 
requires the contract to be in writing), even though 
the terms of the contract are in writing : ( I Byth. 
Cony. 280, et seq. ; L Broom's Leg. Max. 591.) 

There are three cases in which equity will enforce a 
contract, required by statute to be in writing, notwith- 
standing it is only by parol. 

1st. Where it was prevented from being reduced into 
writing by the fraud of one of the parties, and its 
terms can be satisfactorily shown : (Sto. 768.) 

2nd. Where the agreement is admitted by the an- 
swer of the defendant, and the statute is not by such 
answer insisted upon as a bar, for here there can be no 
fraud, and the defendant is considered as having waived 
the statute, and has by his answer given signed evi- 
dence of the agreement. In this case the plaintiff's 
bill should set out the whole agreement correctly, and 
if such has not been done, the bill should be properly 
amended, in accordance with the agreement admitted by 
the defendant : (Sto. 755 to 757 ; 1 Byth. Conv. 302.) 

3rd. Where there has been a part performance, and 
the terms of the agreement as finally settled, can be 
clearly made out by satisfactory evidence. Acts which 
are merely introductory or ancillary to the contract 
are not deemed a sufficient part performance, but they 
must be such as are clearly and exclusively referable 
to a complete agreement, and have been done in part 
execution of its substance, so as to place the per- 
former in a situation in which he would suffer an injury, 
if the other party was not fully to perform his part ; 
the ground on which equity interferes, is that otherwise 
it would be allowing him, who had permitted such part 
performance to injure another by a fraud which the 
statute was intended to prevent ; hence a depositing, se- 
curing, or paying of the purchase money is not sufficient, 
because the money can be recovered back at law ; nop 
will the delivery of an abstract of title, giving direc- 
tions for conveyances, going to view the estate, fixing 
on a valuer, making valuations, registering convey- 
ances, and acts of a like preliminary or equivocal cha- 
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racter, be considered sufficient ; but taking possession 
with the vendor's consent, or making improvements or 
expending money on the property, is sufficient : (Sto* 
759 to 762 ; Sug. V. & P. 140.) 

At law evidence of parol variations of, or additions 
to agreements which by statute* require writing, are 
generally inadmissible ; and though it is in a few in* 
stances allowed in equity, the variation or addition 
must be shown by the strongest proofs, and must have 
been subsequent to and not part of the original trans- 
action, and generally is only allowed to be used by a 
defendant in resisting a specific performance, and not 
by the person seeking one, for the statute does not say 
that a written agreement shall bind, but only that a 
parol one shall not. Where, however, an omission has, 
occurred, or an alteration been prevented through fraud, 
parol proof thereof is allowed, as well as where the 
plaintiff seeks a specific performance of a contract, with 
parol variations or additions, which the defendant has 
admitted or set up, or there has been such a part per- 
formance of the parol portion of the agreement, as 
would enable the court to decree a specific performance 
in the case of an original agreement ; and also in cases 
which do not come within the statute, where there 
has been a clear omission or addition by mistake : (Sto. 
770.) # 

So where a person intends to make some provision 
or gift for another's benefit, but desists from doing so 
in consequence of some other person promising to carry 
into effect such intention, such promise will be enforced. 
Thus, where a testator meant to fell timber for secur- 
ing portions for his younger children, but on the re- 
quest of his eldest son not to do so, and a promise by 
him that he would give the value to his brothers and 
sisters, desisted, and the son after his father's death 
refused to perform his promise, he was compelled ; and 
where an executor promised a testator that he would 
pay a legacy, and requested the testator not to put it 
in the will, such promise was held binding : (Sto. 781.) 
4th. Contracts must also be certain and fair, and 
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such as the law allows, and therefore no relief can be 
given where the terms of the agreement have not fully 
been arranged, or cannot satisfactorily be shown. A 
misdescription in important particulars will be fatal, 
but it is otherwise if the misdescription is in slight 
particulars, and there is sufficient to show what is the 
real subject-matter of the contract, and the intention 
of the parties. In some cases a performance will be 
decreed, not according to the letter of the agreement, 
if that would be unconscientious, but according as it 
becomes necessary and fair by the change of circum- 
stances or otherwise ; and whenever an agreement is 
not fair and reasonable, a specific performance will not 
be compelled, for he who seeks equity must do equity, 
and must come with clean hands, and therefore if it 
can be shown by parol or other evidence that there has 
been any mistake, omission, unreasonableness, fraud, 
surprise, improper concealment, misrepresentation, or 
unfairness, or the person contracting was under duress, 
or intoxicated, or imposed upon by undue influence or 
otherwise, the plaintiff's bill will be dismissed, but if 
the agreement was fair and reasonable when made, no 
subsequent increase or depreciation of value will affect 
it, provided the parties had full knowledge of all the 
circumstances : (Sto. 750 to 779.) 

A contract also will not be enforced in equity where 
it has become incapable of being substantially per- 
formed on the part of the person seeking relief, or it 
would be useless to enforce, (a) lex neminem cogit ad 
vana seu inutilia, or where its performance would in- 
volve a breach of trust (Sto. 736), or it cannot lawfully 
be performed, or it is against public policy, or the 
plaintiff has been guilty of any negligence affecting the 
essence of the contract (Sto. 771), or there is a sub- 



(a) Where a railway company duly authorized to extend their line, 
made an onerons contract for land for the extension, but the extension 
scheme failed, and the capital to be raised was not, specific performance 
was nevertheless decreed : {Hawk v. The Eastern Counties Railway 
Company* 22 L. J. 77, Ch.) 
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stantial defect in the title to the whole or principal part 
of the property, not remediable before the decree, or 
the character or condition of the property is altered, 
so that the terms agreed on are no longer applicable, 
or it can be shown that by fraud pr mistake, the thing 
bought is not what was intended, or that material items 
have been omitted, or it can be proved that there has 
been a subsequent parol variation, or if on any other 
account it would be inequitable to require its perform- 
ance : (Sto. 750 to 787.) 

Contracts and assignments likewise, which involve 
maintenance or champerty, or the buying of pretended 
titles, will not be upheld in equity : (Sto. 1049.) 
Maintenance is properly an officious intermeddling in 
a suit which in no way belongs to one, by assisting 
either party with money, or otherwise to prosecute or 
defend ; and a contract in consideration of money 
which is advanced before any suit has been commenced, 
for the purpose of carrying one on, although not main- 
tenance, savours so of it, that it will not be enforced. 
Champerty, which is a species of maintenance, is a 
bargain between a plaintiff or defendant and another 
(eampum partire), or to divide the property in litiga- 
tion between them in case of success, in consideration 
of the other carrying on the proceedings at his own 
expense, or otherwise assisting in the expenditure, and 
(except in the case of father and child, an heir appa- 
rent, a husband, or a master and servant, and the 
like,) maintenance is forbidden both by common and 
statute law, as tending to keep alive strife and con- 
tention, and to pervert the remedial process of the 
law into an engine of oppression. The statute of 32 
Hen. 8, c 9, prohibits the purchase of any mere or pre- 
tended right to hereditaments, unless the seller or those 
from whom he claims, have been in possession of the 
estate, or the reversion thereof, or taken the rents thereof 
for one year before the sale, unless the purchaser is 
in lawful possession, and then he may buy in any pre- 
tended right ; and he will not in any case be affected 
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without he bought it with notice (Sug. V. & P. 422); 
and equity will not in general enforce contracts or 
assignments of mere naked rights to litigate, or those, 
which, from their very nature, are incapable of benefit- 
ing, except by the institution of, or otherwise by means 
of a suit, such as a mere naked right to set aside a con- 
veyance for fraud, for here there is no interest in the 
assignor, but what will result from over- setting an 
interest in another ; but if there is any actual interest 
in the assignor, independent of litigation, no objection 
of this kind arises, for although its enforcement may 
require continued litigation, yet the parties may pos- 
sibly arrange tbe matter without further strife ; and it 
seems that maintenance, champerty, and the buying of 
pretended titles, only applies where there is an adverse 
right claimed under a title independent of and not in 
privity with that of the assignor or vendor, and not to 
cases in which an adverse right is claimed under a title 
in privity with that of the assignor or vendor, or in 
trust for him (Sto. 1040, c. ; 1048, n.) ; for a person may 
take an assignment of the whole interest of another in 
a contract or security, or other property which is in 
litigation, provided he do not agree to pay the costs or 
make advances beyond the mere support of the interest 
which he has so acquired. Thus an equitable interest 
under a contract (although disputed) for the purchase 
of property may be sold, and in such case the original 
purchaser becomes in equity a trustee for the sub- 
purchaser, and must allow him and his assigns to use 
his name in legal proceedings for the enforcement of 
the contract ; and such sub-purchaser, without entering 
into any agreement for the purpose, must indemnify 
the original purchaser for all acts which he must do 
for the assignee's benefit (Sto. 1050, 1051), and such 
sub-purchaser can in general compel the vendor to 
convey to him instead of the original purchaser ; and 
so a creditor may assign his interest in a debt, although 
proceedings have been commenced for its recovery 
(Sto. 1052) ; and whenever a person becomes assignee 
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of a contract while it appears good, such assignee can 
upset it, if it is afterwards discovered to have been 
tainted with fraud : (17 L. J. 289, Eq.) 

In order to prevent the multiplying of actions and 
suits, no possibility, right, title, or thing in action 
could, by the common law, be granted or assigned 
(except to and by the crown) (Sto. 1039), and although 
this rule in most cases still continues at law, certain 
exceptions have at various times been made ; thus, 
under the bankrupt and insolvent statutes, choses in 
action and other rights of the bankrupt or insolvent 
become vested in the assignees, and bail bonds given 
to the sheriff can be assigned to the execution creditor; 
and in favour of trade, negotiable and other mercantile 
securities, as promissory notes and bills of exchange, 
are transferable, although choses in action generally 
are not, without the party liable assents, so as to enable 
the assignee to maintain a direct action against him, on 
the implied promise which results from such assent, 
and therefore when it is wished to give a third person 
the benefit of a bond or debt, such transaction is car- 
ried into effect, by giving such person a power of 
attorney to sue the debtor in the name of the original 
creditor, and whenever this is done for a valuable con- 
sideration, the courts of law will not allow a revocation 
of such power, and frequently otherwise recognise and 
protect the rights of such person. At law also the 
benefit of covenants and conditions which run with or 
relate to the land can be claimed by or against the 
assignees thereof (see 32 Hen. 8, c. 34 ; 4 Byth. Conv. 
420) ; and now by 8 & 9 Vict. c. 106, contingent, 
executory, and future interests and possibilities, coupled 
with an interest, and also rights of entry in tenements 
or hereditaments, are (since the 1st October, 1845) 
alienable at law by deed, and even previously, some 
contingencies and other contingent interests in heredi- 
taments could pass by way of estoppel (Sto. 1040 ; 
Shelf. R. P. Stat. 311) ; and in equity transfers and 
assignments for valuable considerations of choses in 
action, trusts, possibilities, and contingent interests 
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both in real and personal estate, and even mere expect- 
ancies of heirs were and are still frequently supported 
(Spence Eq. Jur. 865), for such transfers are consi- 
dered, either as a permission to act as the agent or 
attorney of the other in recovering the matter trans- 
ferred, even though there is no express power of 
attorney, or as a contract entitling the assignee to sue in 
equity in his own name, and enforce the right directly 
against the person withholding it, whether such person 
has assented or not, making the assignor (except where 
his interest] was only equitable, or has been completely 
assigned,) a party to the proceedings, as well as the per- 
son against whom relief is sought : (Sto. 1040 to 1057.) 
Where, however, the assignee has no difficulty in re- 
covering the right at law, or can better do so there by 
suing in the assignor's name, he should not apply to the 
Court of Equity (Sto. 1057 b.) ; and assignments of 
contingent interests, possibilities and expectancies, are 
treated in equity as contracts to assign as soon as the 
interest becomes vested, and will then be enforced, and 
any thing said or done with the design of appropriating a 
chose in action, or right, in favour of another, amounts 
to an equitable assignment ; but notice of the assign- 
ment should immediately be given to the debtor or 
person in possession of the right or property, whether 
as trustee or otherwise, or a subsequent assignee by 
giving notice may obtain priority, or the debt, right or 
interest, may be previously paid or discharged (a), 
which, after notice, could not be done, to the injury of 
the assignee : (Sto. 1047.) 

Not only is the assignee of a chose in action entitled 
to all the remedies of the assignor, but takes also sub- 
ject to all the equities it was liable to in his hands, for 
the assignor cannot generally give more than he pos- 
sesses ; so that any vice which affected the property in 
the assignor's hands will also affect it in the assignee's, 
whatever may have been the consideration for the 
assignment, and any defence which could be pleaded at 



(a) Or released, Stacks v. Dobson, 22 L. J. 884, Cb. 
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law against an action brought by the assignor can 
generally be still pleaded, although the action is for 
the benefit of the assignee ; and so if the assignee 
seeks equity, he can only be relieved, subject to the 
original equities, although he had no notice of them. 
An executor, however, would not be allowed to set off 
against an assignee of a legacy a debt incurred without 
reference to such legacy : (Spenc. Eq. Jur. 863 to 865.) 

A person who agrees to sell or demise real property 
undertakes thereby that he has a right and title to do 
so, and must show the same if required ; but after a 
conveyance the purchaser, &c, must generally rest 
upon the covenants in his deed, if the title turns out 
bad, unless there is fraud. 

In purchases of goods, caveat emptor applies, and 
without there is a warranty either express or implied, 
or a fraudulent representation as to the right to sell, 
and the title is bad, the purchaser cannot (after paying 
his purchase-money) have any relief; the transaction 
itself may imply a warranty of title, when it does not 
of quality. Pawnbrokers only impliedly warrant, that 
the things they sell are forfeited pledges. Tradesmen, 
however, are generally considered as impliedly war- 
ranting, that the things they sell are proper for the 
purposes for which they are sold, as in the case of 
victuallers, that their goods are wholesome : (11 Jur. 
827.) 

Before a party to a contract, can compel the other 
side to observe their part, he must have performed 
such portions on his as are precedent, or have attempted 
to do so. Thus a vendor should have either executed 
the conveyance or have offered to do so, before bringing 
an action for the purchase money ; and a vendee cannot 
maintain proceedings for a breach of the contract, 
before tendering a conveyance and the purchase money, 
unless something has occurred which has waived this. 
If, however, the terms of an agreement, either through 
incapacity or negligence, have been unfulfilled only in 
particulars not of the essence of the contract, or a 
person having performed a valuable portion of an 
n2 
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agreement is by accident, without any blame on his 
part, hindered from performing the remainder, and is 
not in statu quo as to the part performed, equity will 
still decree a specific performance, provided compensa- 
tion can be given for the injury (if any) which may 
have occurred from the non-performance ; and where 
a purchaser applies, and the terms have not been reason* 
ably complied with on the part of the vendor, equity 
will decree the purchaser a specific performance as far 
as possible with compensation ; and when there has 
only been a slight and unimportant misdescription of 
the property, the agreement will be enforced with a 
just compensation : (Sug. V, & P. 261.) 

INJUNCTION. 

The jurisdiction of interfering to protect the rights of 
parties, by the writ of injunction, is conferred upon the 
Courts of Common Law, by the 79th and subsequent 
sections of the Common Law Procedure Act, 1854. 

An injured party entitled to maintain an action for 
breach of contract or other injury, may claim a writ of 
injunction in the Common Law Courts, against the 
repetition or continuance of such breach of contract or 
other injury, or the committal of any breach of contract 
or injury of a like kind, arising out of the same -con- 
tract or relating to the same property or right ; the 
mode is clearly pointed out in the statute and needs no 
comment : (sect. 79, 82.) 

The most common sort of injunction in equity, is 
sometimes called the remedial writ of injunction (Story 
Eq. Jur. 861), and is classed among the preventive 
remedies or protective equity. 

Among the most ordinary objects of the remedial writ 
of injunctions are the following : To stay proceedings 
in courts of law, in the Spiritual Courts, the Courts of 
Admiralty, or in some other Court of Equity ; to restrain 
the indorsement or negotiation of notes and bills of ex- 
change (Story Eq. Jur. s. 955) ; the sale of land (Story 
Eq. Jur. 8. 954) ; the sailing of a ship, upon the applica- 
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tion of a part owner (Story, s. 957) ; the transfer of 
stock ; the alienation of a specific chattel ; to prevent 
the wasting of assets or other property pending litiga- 
tion ; to restrain a trustee from assigning the legal estate 
or from setting up a term of years, or assignees from 
making a dividend ; to prevent the removing out of the 
jurisdiction ; marrying or having any intercourse which 
the court disapproves of with a ward ; to restrain the 
commission of every species of waste to houses, mines, 
timber, or any other part of the inheritance ; to pre- 
vent the infringement of patents and the violation of 
copyright, either by publication or theatrical represen- 
tation ; to suppress the continuance of public and pri- 
vate nuisances ; and by the various modes of inter- 
pleader restraint upon multiplicity of suits, or quieting 
possession, before the hearing to stop the progress of 
vexatious litigation. These, however, are far from 
being all the instances in which this species of equitable 
interposition is obtained ; it would, indeed, be difficult 
to enumerate them all, for in the endless variety of 
cases in which a plaintiff is entitled to equitable relief, 
if that relief consists in restraining the commission or 
the continuance of some act of the defendant, a Court 
of Equity administers it by means of the writ of in- 
junction: (Eden on Injunct. c. 1.) 

To render an injunction effectual a Court of Equity 
will grant all the relief necessary for that purpose ; 
and in cases of patents for invention, and in cases of 
copyright, the bill for an injunction usually seeks an 
account, in the one case, of the profits from the use and 
sale of the invention ; and in the other, of the books 
printed and of the proceeds of the sale thereof. This 
account is decreed as incidental to the relief granted 
upon bills for injunction : (Story Eq. Jur. s. 933.) 

(a) A writ of injunction is a judicial process of 
Courts of Equity, whereby a party is required to do 



(a) The remainder of the chapter, with the exception of some few 
additions, is from " Roberts on the Principles of Equity." 

N 3 
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or refrain from doing some particular thing. This 
process differs from a mandamus and a prohibition, in 
that it is not directed to any court or public officer, so 
as in any way to prevent their proceeding, but simply 
to a private individual, inhibiting him, his servants, 
and agents from proceeding, if necessary for the object 
required, with any or some particular judicial process 
respecting the matter in question, or doing any other 
thing which may be contrary to justice, and the rights 
of the parties interested, for the Court of Equity does 
not arrogate to itself any appellate jurisdiction over 
the other courts, or any power of reversing their deci- 
sions ; but simply assumes a power of preventing 
individuals from using the process and judgments of 
other courts, as a means of oppression and injustice : 
(Sto. 861 to 895.) A disobedience to the writ of in- 
junction, is considered a high contempt of the Court of 
Chancery, and punishable by the imprisonment of the 
offender, until he has cleared his contempt by submis- 
sion or otherwise, according to the rules and practice 
of the court. 

Injunctions are divisible into temporary and perpe- 
tual, and these may be either total, or partial, qualified, 
or unqualified, and their nature is generally preventive, 
though some are of a restorative character. They are 
granted for almost every purpose coming within the 
cognizance of a Court of Equity, and it is impossible 
to particularize the cases, for equity constantly declines 
to lay down any rule limiting its power and discretion, 
as to the cases in which they shall or not be granted. 
It seems, however, that without there is some special 
and sufficient reason to the contrary, injunctions will 
always be granted for the purpose of protecting its 
officers against any proceedings instituted against them, 
for acts performed under or by virtue of its direction, 
and also to prevent persons from making any wrongful 
or unfair use of another court, or otherwise injuring 
another contrary to equity and good conscience ; and 
this jurisdiction has arisen either from the want of any 
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other remedy, or from the imperfection or inadequacy 
of such other remedy where it exists : (Sto. 864 to 
891.) 

Frequently injunctions are granted for the purpose 
of restraining proceedings at law, or in other courts, 
these are denominated either common or special. The 
first are obtainable upon and for the default of a defen- 
dant, in not appearing to or answering within the time 
allowed by the practice of the court, a bill which has 
been filed respecting the matter of proceedings which 
are pending at law, and in such case are issued of 
course, the defendant being entitled as soon as he has 
fully and properly answered the plaintiff's bill, to apply 
to the court for their dissolution, which will be granted, 
unless the plaintiff can show good cause for continuing 
the injunction. 

The granting, however, of the other kind of injunc- 
tions, which are called special, is not of course, but 
rests in the sound discretion of the judge, to whom the 
application in the particular case is made, after a full 
consideration of the merits of such case, guided, never- 
theless, by a due regard to the various decisions that 
have been previously made by other judges of the 
court in the analogous cases. 

Injunctions for restraining proceedings in other 
courts may be granted at any stage of such proceed- 
ings ; for example, to stay trial, or after verdict to 
stay application for judgment ; after judgment, to stay 
execution ; after execution, to stay the money in the 
hands of the sheriff ; or the delivery of possession, 
or on any other occasion : (Sto. 886.) Applications, 
however, for the purpose of obtaining an injunction to 
restrain another from taking advantage of a judgment 
already obtained at law, have of late years been but 
little countenanced, and, generally, they will not be 
granted unless the ground of the application is such as 
would be sufficient to justify the filing, on the discovery 
of new matter, of a bill for the purpose of reviewing 
a decree in equity ; and this court will not restrain the 
enforcement of a legal judgment, where the matter 
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alleged as the reason for the relief, could have been 
used as a defence at law, unless the party applying was 
prevented from using such defence by fraud or acci- 
dent, or could not have availed himself of it by any 
reasonable diligence : (Sto. 887 to 895.) 

It should here be noticed, that if a common injunc- 
tion is obtained before the declaration has been deli- 
vered in the legal proceedings, it restrains such pro- 
ceedings altogether, while if the declaration has been 
actually delivered, then it only stays execution, and, 
therefore, an application in such case becomes neces- 
sary for the purpose of extending the injunction to 
stay trial : (Dan. Ch. Pr. 1475.) 

As equity does not assume any jurisdiction in crimi- 
nal matters, it will not inhibit proceedings in any cri- * 
minal or other matter which is not strictly of a civil 
nature, such as proceedings on an indictment or crimi- 
nal information, or on a mandamus or prohibition, 
unless the persons prosecuting the same, are also at the 
same time proceeding as plaintiffs in equity, in regard 
to the same matter. Nor will the court interpose, even 
in civil cases, on the ground of a mistake in pleading, 
or the conduct of the cause, nor on the ground of an 
erroneous decision, nor in consequence of a failure in 
obtaining fresh evidence, or merely to let in new cor- 
roborative proofs : (Sto. 897.) 

As this writ is, as before stated, not directed to the 
court, but to the individual and his agents, it can, pro- 
vided the matter in question is of equitable cognizance, 
be granted to restrain proceedings, in any court in this 
country, whether of an inferior or superior jurisdiction, 
and also, where all the parties are residing within the 
jurisdiction, to restrain proceedings in any foreign 
court, because equity can act on the parties in personam, 
without taking upon itself to control the other court. 
Thus injunctions have been granted against proceed- 
ings in the Ecclesiastical and Admiralty Courts, in the 
Mayor's and Duchy Courts, in the Stannaries of Corn- 
wall and the Petty Bag Office, and also in the Courts 
of Law stnd Equity in Ireland and Scotland, Demerara, 
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and other countries : (Dan. Ch. Pr. 1496, et seq. ; 
Sto. 899.) 

In cases of waste the court frequently interferes by 
injunction, almost always where the waste is voluntary ; 
but where it is permissive, it seems it declines to inter- 
fere, except in special cases : (2 Drew. Inj. 174.) 'The 
interposition of equity in these cases has arisen from 
the difficulty, and, in some instances, the impractica- 
bility of obtaining any sufficient redress at law. There 
was formerly, in certain cases, a legal remedy by means 
of the action of waste ; this, however, was abolished 
by the 3 & 4 Will. 4, c. 27, and the legal remedy is 
now by an action on the case for waste, which can be 
maintained by a person having the next immediate 
estate in expectancy, whether in fee, for life, or years, 
against a tenant or a stranger, and also even against a 
tenant in common, or joint tenant who has destroyed 
the joint property, and it can be either for voluntary or 
permissive waste ; a tenant at will, however, and pro- 
bably also a tenant from year to year, is not liable for 
permissive waste : (3 Steph. Bl. 478 ; Gott v. Gandy, 
23 L. J. 1, Q. B.) By the above action, however, 
damages for the waste committed are only recovered, 
and a fresh action would become necessary in case of 
further waste, which it cannot restrain ; nor can this 
action apply to equitable waste, or be maintained for 
legal waste, by all who are really interested in restrain- 
ing it. 

Before the Court of Equity will grant the injunc- 
tion, there must be some threat made or act done, the 
mere belief of intended waste not being sufficient ; and 
the person applying for the injunction must come 
promptly, and if the title is doubtful or disputed, or the 
party claiming has been out of possession for a long 
time, it will not be granted until the title has been 
established at law, except, perhaps, temporarily, to 
prevent irreparable injury, arising while the right is 
being established: (18L. J. 163,Eq.) It may be obtained 
on behalf of a person (even in ventre sa mere) having 
the next immediate estate of inheritance, and also of 
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one having a contingent or executory estate of inherit- 
ance (Mad. 194, 195) ; and, in some cases, the next 
tenant for life can obtain an injunction, though not an 
account also, as the person having the inheritance can. 
A landlord can obtain an injunction against his lessee, 
a mortgagee against a mortgagor, if the security is 
scanty or the latter is bankrupt ; a mortgagor against 
a mortgagee, a patron against a rector, a copyholder 
against a lord, or the converse ; also by one tenant in 
common, joint tenant, or coparcener against the other, 
provided the waste occasions a destruction of the estate, 
but not otherwise, for they have an equal right to enjoy 
the estate as they choose, and if they cannot agree 
they should obtain a partition ; nor can an injunction 
be obtained against the owner of the inheritance, un- 
less he is a trustee, for both tenants in fee and in tail 
have a right to commit waste : (Mad. 201 to 205.) 

An injunction will also, in many cases, be granted 
to restrain what has been designated equitable waste, 
or such destructive acts as are not at law punishable as 
waste, in consequence of their being consistent with 
the legal rights of the party committing it, but are 
deemed in equity as unjustifiable, and to be restrained 
in consequence of their occasioning an unconscientious 
and irreparable injury to the interests of those who 
will succeed to the property, as where a tenant in tail 
after possibility of issue extinct, or a tenant for life 
without impeachment of waste, pulls down houses, or 
fells trees planted for the shelter or ornament of the 
property : (Sto. 915.) 

When a tenant for life or other limited interest com- 
mits waste, as, for example, by felling timber, he will 
not be allowed any life or other interest in the value ; 
but the same, with all accumulations during such limi- 
ted interest, will go to the person absolutely entitled : 
(21 L. J. 49, Eq.) 

Injunctions are also granted to suppress the com- 
mission or continuance of a nuisance. Nuisances are 
of two kinds, those which are injurious, firstly, to the 
public at large, and, secondly, to the rights and in- 
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terests of private persons. With respect to the first, 
the jurisdiction is of very ancient date, and founded on 
the irreparable damage to individuals and the great 
public injury which is likely to ensue, and an informa- 
tion will lie in equity to stop the mischief, and restrain 
the continuance of it. The ordinary course is for the 
attorney-general to sue on the public's behalf ; but indi- 
viduals who are aggrieved by it, can also come and seek 
the court's assistance: (Dan. Ch. Pr. 1507 ; Sto. 923.) 

With regard to private nuisances, the court will in- 
terfere where the mischief would be irreparable, but 
not in every case in which an action would lie at law. 
There must, it seems, be such an injury as from its 
nature is not susceptible of being adequately compen- 
sated for by damages, or such as would, if continued, 
occasion a constantly recurring grievance, which can- 
not be prevented except by an injunction. On these 
grounds injunctions have been granted to restrain the 
darkening of ancient windows, the diversions of water- 
courses, the destroying the banks of rivers, and other 
injurious acts : (Dan. Ch. Pr. 1507 ; Sto. 925.) 

The same principle guides the interference of the* 
court both in the cases of public and private nuisances, 
viz., whether the extent of the damage and injury be 
such, that the law will not afford an adequate and suf- 
ficient remedy, and whether such a probability of sub- 
stantial injury has been made out, so as to make it a 
reasonable exercise of jurisdiction for the interference 
by injunction; (see the judgments of Turner, L. J. and 
the Lord Chancellor in The Attorney- General v. The 
Sheffield Gas Consumers 9 Company. 22 L. J. 8 11, Ch.); 
where the breaking up the public streets for the pur- 
pose of laying down the pipes of a gas company, regis- 
tered under 7 & 8 Vict. c. 110, but not authorized by 
Act of Parliament, was held not to entitle to an 
injunction on the ground that the damage was trivial 
and temporary. But see S. C. in an indictment for 
nuisance, 21 L. T. 153 ; and also Ellis v. The Same, 
2 E. & B. 767. 

The interests of an inventor or an author in his 
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patents and copyrights, will also frequently be protected 
by injunction, on the ground that there is no complete 
remedy at law, or power of restraining future infringe- 
ments. With respect both to patents and copyrights, 
when the legal title appears on the record, and has been 
either directly established by decision or by uninter- 
rupted usage and possession, the injunction will gene- 
rally be granted at once : but in other cases, if the 
title is denied, equity will generally require it to be 
first established at law, retaining the bill in the inter- 
val, and obliging the defendant to keep an account of 
his dealings and profits respecting the matter in ques- 
tion ; even after the expiration of a patent, the sale of 
articles manufactured during the continuance, and in 
violation of the patent, will be restrained : (Dan. Ch. Pr. 
1510 ; Sto. 930 to 934.) A patent to be good, must 
be of something new and useful, and must be fully and 
fairly described in the specification, and not claim too 
much ; it may be either of a new thing altogether, or 
only of an addition, and the fact that it is an addition 
to an existing patent is immaterial: (7 Byth. Conv. 481 ; 
and as to obtaining patents, see 5 & 6 Will. 4, c. 83.) 

The Courts of Common Law have power under the 
Patent Law Amendment Act (15 & 16 Vict. c. 83, 
s. 42), in an action for the infringement of a patent to 
make an order for an injunction, inspection, and ac- 
count. In Howard v. Brown, 20 L. T. 222, 236, an 
injunction to restrain the defendant from using plaintiff's 
patent, and also an account from the date of the writ 
were granted. See also Holland v. Fox, 23 L. J. 21 1 ; 
23 L. T. 230, S. C. on another motion. 

With respect to copyright where the work is of a 
clearly irreligious, immoral, libellous, or obscene cha- 
racter, or has been published as a translation of some 
eminent writer when it is not, equity will afford no 
relief. Frequently there is considerable difficulty in 
saying whether there is a piracy or not, for it is allowable 
to make a bona fide extract, quotation or abridgment, 
or a bona fide use of common materials in the compo- 
sition of another book, and, in fact, the majority of 
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books are compiled by gleaning from other works on 
the same subjects ; and abridgments when fairly and 
properly made, really constitute new works. An un- 
fair or fraudulent use' however of another's labours 
must not be made, and the court will either take upon 
itself, or refer to the master, the examination of the 
original work and the one alleged to be pirated. Where 
the piracy is very small, no injunction will be granted; 
but if it extends to any considerable portion of the 
work, an injunction will be granted against the par- 
ticular portions of the work which are thus objection- 
able, or if they cannot be separated, against the whole 
work : (Dan. Ch. Pr. 1511 to 1514 ; Sto. 935, 936.) It 
seems now determined that a foreign author, or his 
assigns, can have a copyright in this country, provided 
the work has been first published here, and such 
foreigner's country is at peace with ours : {Boosey v. 
Jefferys, 20 L. J. Ex., 354.) (a) By the international 
copyright act (7 Vict c. 12), the Queen by order in 
council may direct that authors of works first pub- 
lished abroad, shall have a copyright therein within any 
of her dominions for such period as she considers pro- 
per, not exceeding the usual time of copyright in this 
kingdom. And a convention has lately been concluded 
between this country and France, respecting the works 
of the respective nations, which has been partially 
carried into effect by an order under the above act, and 
will also probably be further authorized by an act now 
before the legislature. 

The 5 & 6 Vict. c. 45, is now the principal copy- 
right act, and by its third section the copyright as to 
books and writings published since the 1st July, 1842, 
if so published in the author's lifetime, is for his life 
and seven years, or forty-two years, whichever is the 
longest ; and if published after the author's death, 
then for forty-two years ; the fourth section applies to 
publications before the 1st July, 1842. Proprietors 

(a) Reversed in the House of Lords, sod held, that a foreigner 
resident abroad at the time of publication in England has no copyright 
here: (Jeffen/t Boosey, 23 L. T. Rep. 275.) 

O 
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of Cyclopcedias are given a copyright of twenty-eight 
years in articles published therein, and the remaining 
period of regular copyright is given to authors ; 
(s. 18.) 

Provisions are made as to lectures by 5 & 6 Will. 4, 
c. 64 ; as to dramatic and musical pieces by 3 & 4 
Will. 4, c. 15, and 5 & 6 Vict. c. 45, s. 21 ; as to 
prints and engravings by 8 Geo. 2, c. 13 ; 7 Geo. 3* 
c. 38 ; 17 Geo. 3, c. 57, and 6 & 7 Wffl. 4, c. 59, 
giving a twenty-eight years' copyright ; as to designs, 
by 5 & 6 Vict. c. 100, giving a right, according to the 
kind, of three years, twelve calendar months, and nine 
calendar months (see also 6 & 7 Vict. c. 65 ; 13 & 14 
Vict. c. 104) ; and as to sculptures and casts, by 38 
Geo. 3, c. 71, and 54 Geo. 3, c. 56, giving a right for 
fourteen years, and if alive at the end of such period, 
a further period of fourteen years. The late statutes 
of 8 & 9 Vict. c. 93, and 10 & 11 Vict. c. 95, as to 
the importation of works and their protection in the 
colonies, and of 14 & 15 Vict, c. 8, as to inventions 
placed in the Exhibition of the Works of Industry of 
all Nations, may also here be noticed. 

The infringement of trade marks, if the legal title is 
clear or has been determined, will be stayed by injunc- 
tion, and one will be granted against the use of that 
which has been obtained surreptitiously, or in breach 
of confidence or good faith ; thus a late partner was 
restrained from compounding and selling a medicine 
(though unpatented), and using the secrets of a firm, 
the knowledge whereof such partner had obtained 
surreptitiously and in breach of confidence and good 
faith: (20 L. J. 513, Eq.) 

The principle on which the court interferes in such 
cases, was laid down by Lord Langdale, thus : " Np. 
man has a right to sell his own goods as the goods of 
another. You may express the same principle in a 
different form and say, that no man has a right to dress 
himself in colours, or adopt and bear symbols, to which 
he has no peculiar or exclusive right, and thereby per- 
sonate another person, for the purpose of inducing the 
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public to suppose, either that he is that other person, or 
that he is connected with and selling the manufacture 
of such other person, while he is really selling his own. 
It is perfectly manifest that to do these things is to 
commit a fraud, a very gross fraud. The right of any 
person to the protection of this court is to be protected 
against such fraud (Croft v. Day, 7 Beav. 84.) See 
also Burgess v. Burgess, 22 L* J. 675, Ch. But if a 
party gives such a title to his articles as misleads the 
public, e. g. calling an article a patented one when it is 
not, or represents the manufacture as that of a par- 
ticular person when no such person exists, an injunc- 
tion will not be granted: (Bidding v. How, 8 Sim. 477 ; 
Flavdl v. Harrison, 22 L. J. 866, Ch.) 

The publication of manuscript treatises or private 
letters, whether, it seems, of a literary character or not, 
if attempted to be published without the author's con- 
sent, will also be restrained by injunction. The writer 
of a letter has a joint property in it, with the person 
to whom it is addressed, and the receiver has only a 
qualified property ; it is a gift to him for the purpose 
of reading, and sometimes also for keeping ; but ultra 
the purposes for which it is sent, the property of the 
letter remains in the sender, and it cannot be published 
without his consent : (Dan. Ch. Pr. 1515, 1516 ; Sto. 
944 to 948.) 

Injunctions are also sometimes granted to prevent 
the setting up of a title, which may prevent the fair 
trial of a right at law, as that of a term of years or 
other interest in a trustee, mortgagee, or lessee (Mad. 
220) ; also to prevent a presentation or institution to a 
living, to protect a chattel till the right to its owner- 
ship is tried, to stay the dissolution of certain partner- 
ships, to restrain a partner from accepting and signing 
notes and bills in the name of the partnership, to re- 
strain a partner from disposing of the joint-stock after 
the decase of his co-partner, to prevent an attorney 
from leaving his client and acting for the opposite 
party, to restrain parties from improperly dealing with 
property in their hands, and in many other cases ; 
o 2 
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(Mad. 222, et seq.) Equity also frequently carries out 
its own orders and decrees by enjoining parties to quit, 
deliver up, or continue the possession of property! and 
by following up such iujunction by a writ of assistance : 

(Sto. 958.) 

Injunctions will also be granted to compel the due 
observance of personal covenants, where there is no 
effectual remedy at law. Where certain persons own- 
ing a house in the neighbourhood of a church entered 
into an agreement to erect a cupola and clock in con- 
sideration that the bell should not be rung at 5 a.m. 
to their disturbance, the agreement being violated, an 
injunction wan granted to prevent the bell being rung 
at that hour. So a dramatic author was restrained 
from writing plays for another theatre, contrary to his 
covenant : (Story Eq. Jur. s. 958.) And assignees 
of land were restrained from building contrary to the 
covenant of their assignors, of which they had notice : 
(Cole v. Sims, 23 L. J. 37; Cb. ; Tulk v. Moxhay, 11 
Beav. 571.) 

No injunction will be granted whenever it will ope- 
rate oppressively, or inequitably, or contrary to the real 
justice of the case, or where it is not the fit and appro- 
priate mode of redress under all the circumstances of 
the case, or where it will or may work an immediate 
mischief, or fatal injury. Thus, for example, no in* 
junction will be granted to restrain a nuisance, by the 
erection of a building, where the erection has been 
acquiesced in, or encouraged by the party seeking the 
relief. So it will not be granted in cases of gross 
laches, or delay by the party seeking the relief in en- 
forcing his rights, as for example, where in case of a 
patent, or a copyright, the patentee has lain by and 
allowed the violation to go on for a long time without 
objection or seeking redress. On the other hand, a 
covenant may be of such a nature, as ought not in equity 
to be specifically enforced by an injunction, in consi- 
deration of the unreasonable and inconvenient conse- 
quences which may ensue therefrom. Thus where it 
was covenanted by the lessee of an inn that he would 
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keep it open and not discontinue it, the court refused 
to grant an injunction to enforce the specific perform- 
ance of the covenant. It is obvious, that the granting 
of the injunction in such a case might be utterly 
useless, and, moreover, be attended with ruinous con- 
sequences to the lessee. Upon similar principles, a 
Court of Equity will not by injunction compel a per- 
son to fulfil a contract, to write dramatic performances 
for a particular theatre, or to act a certain number of 
nights at a particular theatre, or to furnish maps, 
which the plaintiff is to have the sole privilege of 
engraving and publishing. 

It may be remarked, in conclusion, upon the subject 
of rpecial injunctions, that Courts of Equity constantly 
decline to lay down any rule which shall limit their 
power and discretion, as to the particular cases in which 
such injunctions shall be granted or withheld. And 
there is wisdom in this course, for it is impossible to 
foresee all the exigencies of society, which may require 
their aid and assistance, to protect rights or redress 
wrongs. The jurisdiction of these courts thus opera- 
ting by way of special injunction, is manifestly indis- 
pensable for the purposes of social justice, in a great 
variety of cases, and therefore should be fostered and 
upheld by a steady confidence. At the same time it 
must be admitted, that the exercise of it, is attended 
with no small danger, both from its summary nature, 
and its liability to abuse ; it ought, therefore, to be 
guarded with extreme caution, and applied only in very 
clear cases, otherwise, instead of becoming an instru- 
ment to promote the public, as well as private welfare, 
it may become a means of extensive and perhaps of 
irreparable injustice : (Story Eq. Jur, ss, 959, a. b.) 



o 3 
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EQUITABLE DEFENCE AND REPLICATION. 

An equitable defence for the purpose of this act may 
be defined to be, one resting on facts which afford no 
answer to an action at law, but which entitle the 
defendant to relief in a Court of Equity, against the 
judgment in the action at law : (sect. 83.) Glaring 
instances occur of cases where Courts of Law are 
obliged to hold defences untenable, which in a Court 
of Equity are considered valid. The result is, that a 
Court of Law must give a judgment in favour of the 
plaintiff, which a Court of Equity will restrain him 
from enforcing. (See Rep. C. L. Commissioners, title 
Conflicting Rules of Law and Equity, supra, p. 45.) 

Such an equitable defence, the defendant is now 
enabled to plead to the action ; and the plaintiff, in 
answer to any plea of the defendant (not confining it 
to an equitable plea), may reply facts which avoid 
such plea upon equitable grounds : (sects. 83 to 85.) 

The mode of granting relief in equity, against a judg- 
ment in a Court of Law, is by injunction. As a gene- 
ral principle, any facts which show that it is against 
conscience to execute such a judgment, and of which the 
injured party could not avail himself in a Court of Law, 
or of which he might have availed himself at law, but 
was prevented by fraud or accident, unmixed with any 
fault or negligence in himself or his agents, will 
authorize a Court of Equity to interfere by injunction 
to restrain such adverse party from availing himself of 
such judgment : (Story Eq. Jur. s. 887.) 

Generally speaking, in all cases, where by accident 
or mistake, or fraud, or otherwise, a party has an 
unfair advantage in proceeding in a Court of Law, 
which must necessarily make that court an instrument 
of injustice, and it is therefore against conscience that 
he should use that advantage, a Court of Equity will 
interefere and restrain him from using the advantage 
which he has thus improperly gained ; and it will also 
generally proceed to administer all the relief which the 
particular case requires, whether it be by a partial or 
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by a total restraint of such proceedings. If any such 
unfair advantage has been already obtained by pro- 
ceedings at law to a judgment, it will in like manner 
control the judgment and restore the injured party to 
his original rights : (Story Eq. Jur. s. 885.) 

It is obvious that many of the rules applicable to 
injunctions, apply also to the subject of Equitable 
Defences and Replications ; indeed, it is difficult to 
embrace this subject in one chapter, ranging as it does 
over the whole province of equity : some few illustra- 
tions therefore of the general rule must suffice. 

Suppose an action for a long standing debt, and 
judgment obtained, although the debt has been paid, 
the defendant being unable to prove the payment from 
inability to find the receipt, and after judgment 
suppose the receipt to be found. At law there was no 
redress, but a Court of Equity would grant relief by a 
'perpetual injunction of the judgment. Such an action 
may be brought without fraud as by representative of 
a deceased party : (Story, s. 849.) But relief will 
not be .granted, if the party applying has been guilty 
©f laches as to the matter of defence, or might by 
reasonable diligence have procured the requisite proofs 
before the trial : (s. 895.) 

So relief is granted against a party who sets up a 
satisfied term, or an outstanding legal incumbrance, to 
defeat the possession of another who has a better, 
conscientious, and equitable title to the land : (Story, 
s. 882.) 

If by accident, not attributable to misconduct, a 
portion of the assets of his testator have been lost, a 
Court of Equity will prevent the executor being sued 
by a creditor at law, where, as the loss of assets by 
accident would be no defence, he would, but for the 
intervention of the Court of Equity, have been made 
liable for such loss : (Story, s. 90 ; Crosse v. Smith, 
7 East, 246 ; Crqfte's executors v. Lyndsey, 2 Freem. 
R. 1.) 

So, where a mistake has been made in a written 
instrument, in containing more or less than intended, 
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or varying from the intention, or there has been an 
omission of an act necessary to give validity to it, a 
Court of Equity will often, except as against a bona 
fide purchaser for value without notice, rectify the 
mistake: (see Story, ss. 152 and 165.) Again, if a 
judgment is obtained at law by fraud, for a sum larger 
than is justly due to the party, there being a mutual 
understanding of the parties, that certain set-offs should 
be allowed and deducted, in such a case though there 
should be no remedy at law, a Court of Equity would 
interfere : (Story, s. 880.) There are various cases of 
constructive fraud, applicable to purchases by persons 
in a fiduciary situation, as trustees, assignees, solicitors, 
and agents, &c, in which such purchases, notwith- 
standing there has been no actual fraud, have been set 
aside by a Court of Equity, on the ground that such 
persons might be taking advantage of a knowledge 
derived from the relation in which they stand to the 
vendor. 

It is not every case of accident or mistake in which 
a Court of Equity will grant relief. It will not do so, 
where there has been gross negligence, or fault com* * 
mi t ted by the person seeking such relief, nor will it 
relieve a person from performing his express contract 
or covenant, merely because such person has been 
through accident, prevented from deriving the full 
benefit of the consideration for such contract ; as where 
there is an agreement to pay rent during the term, a 
Court of Equity will not relieve the tenant from his 
obligation to pay such rent, because the premises have 
been accidentally burnt down, or they have become in 
such a state, that he cannot inhabit them : (Story, ss. 
101, 102.) 

A surety is entitled to apply to equity, to restrain a 
creditor from suing him at law, where time has been 
given to the principal debtor without the consent of 
the surety, or where a remedy on a collateral security 
has been released without the surety's consent : (Rees 
v. Berrington, 2 Ves. Jun. 540 ; Boultbee v. Stubbs, 
J 8 Ves. 20 ; Tyson v. Cox, 1 Tur. & Russ. 395 ; Blake 
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v. White, 1 You. & Coll. 420 ; and Story Eq. Jur. 
s. 883 ; 20 Law J, 314, Ch.) 

The cases of equitable set off, furnish another ground 
of equitable defence. The statutes of set-off are the 
2 Geo. 2, c. 8, and 22 Geo. 2, c. 24, by which mutual 
debts may be set one against another ; but under these 
statutes the subject matter of the set-off against each 
other must be mutual and due in the same right : 
(see the late cases of Isberg v. Bawden, 8 Exch. 852 ; 
and Atwool v. Atwool, 1 El. & Bl. 21. 

In equity, as well as at law, the mere existence of 
cross demands is not sufficient to justify a set-off ; a 
set-off is generally allowed in equity, only when the 
party setting it up can show some equitable ground for 
being protected against his adversary's demand : (Raw- 
son v. Samuel, 1 Craig & Phil. 161 ; White v. O'Brien, 
1 Sim. & Stu. 551.) "Where, however, there are 
cross demands between the parties of such a nature, 
that if both were recoverable at law, they would be 
the subject of set-off, then and in such a case if either 
of the demands be a matter of equitable jurisdiction, 
the set-off will be enforced in equity. As for example, if 
a legal debt is due frdm the defendant to the plaintiff, 
and the defendant is the assignee of a legal debt due to 
a third person from the plaintiff, which has been duly 
assigned to himself, a Court of Equity will set-off the 
one against the other (Story's Equity, s. 1436 a; 
Clarke v. Cost, 1 Craig & Phillips, 154 ; Williams 
v. Davies, 2 Sim. 461.) 

This differs from a set-off allowed at common law 
under the statutes of set-off, as in Wake v. Tinkler, 16 
East, 36, where it was held that the assignee of a 
bond debt cannot set it off in an action for another 
debt against him by the obligee: (see also Tucker 
v. Tucker, 4 B. & Ad. 745.) So also it would 
seem that equity, under its general jurisprudence, 
will grant relief in cases where although there are 
independent debts, yet there is a mutual credit, but 
there must, however, be something more than a cross 
demand : (see as to mutual credits, Olive v. Smith, 
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•5 Taunt. 60 ; Lord Lanetborough v. Jones, 1 P. Will. 
326.; Ex parte Flint, 1 Swans. 33 j Jeffs v. Wood, 
2 P. Will. 129.) 

Equity so far follows the common law, that it will 
not generally allow a set-off of debts, accruing due in 
different rights ; but there are circumstances in which 
equity is not so restrained, as for instance, if one of 
two joint debtors is a surety for the other, he may 
in equity set-off the separate debt due to his principal 
from the creditor, for in such a case the joint debt is 
nothing more than a security for the separate debt of 
the principal : (Story's Equity, s. 1437 ; Ex parte Han- 
son, 12 Ves. 346 ; Cheetham v. Crook, 1 McClel. & Y. 
307 ; see also Vulliamy v. Noble, 3 Meriv. 521.) At 
common law, if one sues on a cause of action accruing 
to two, a set-off due from these two may be pleaded 
(Stackwood v. Dunn, 3 Q. B. 822) ; but a debt due by 
two partners, cannot be set-off in an action by one of 
them in his own right: {Stacy v. Decy, 2 Esp. R. 
469 n.) In equity, however, if the joint credit was 
given on account of the separate debt, it would seem 
that the joint debt might be set-off against the separate 
debt : (Story's Equity, s. 1437.) 
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EXECUTION BY THE ATTACHMENT OF DEBTS OF AN 
EXECUTION DEBTOR. 

To extend the remedies of creditors against debtors, 
power has been given to the Common Law Courts, to 
attach debts and moneys in the hands of third persons 
owing to judgment debtors : (see Rep. Commrs. supra, 
p. 38.) A judge may now, upon the ex parte applica- 
tion of a judgment creditor, order that all debts owing 
or accruing from third persons to the judgment debtor, 
shall be attached to answer the judgment debt, sect. 61. 

The custom of foreign attachment in the City of 
London, suggested to the Commissioners that this mode 
of obtaining execution would be practicable and useful. 
The custom of foreign attachment in London, however, 
extended to other things besides debts, as will appear 
from the instances cited below. 

It is not to be assumed that the law upon this sub- 
ject, as administered in the Lord Mayor's Court, may 
be safely followed in all cases of execution by attach- 
ment under the Common Law Procedure Act, 1854. 

The Lord Mayor's Court is a court of original civil 
jurisdiction, both at common law and in equity, besides 
its peculiar jurisdiction in foreign attachment : (Rep. 
of Municipal Corpor. Commrs., 123 ; Bohun Priv. 
Lond. 250 ; Lex Lond. 1, 7.) 

. In the matter of the attachment of debts, no equi- 
table jurisdiction is given to the Common Law Courts; 
but in the Lord Mayor's Court, a creditor can only 
obtain judgment against the garnishee, where the equi- 
table as well as the legal title to the debt owing by the 
garnishee is in the debtor. For instance, in a» late 
case (29 September 1854), where a prima facie case 
was proved against the garnishees by the creditor, the 
garnishees set up that the money attached was assigned 
by the debtor to A. The money was the produce of 
goods consigned by the debtor to the garnishees for 
sale, the debtor became involved, and shortly after a 
relative of the debtor brought a note to the garnishees, 
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purporting to be an assignment to him from the debtor; 
since that time other parties had claimed the money 
from the garnishees, but they always declined to part 
with it, fearing, if they did so, it might be to their own 
wrong ; and at the time the attachment issued, the 
money still remained in their hands. The garnishees 
believed the note of assignment shown to them to be 
in the handwriting of the debtor, and had made pencil 
entries in their ledger, that the account had been 
assigned to the relative. The Recorder, in summing up 
the case to the jury, treating the note on the evidence 
before him to be an assignment, left it to the jury to 
say, whether the garnishees had declined to act upon 
the note, and directed them to find a verdict for the 
garnishees, if they were of opinion that the garnishees 
had not refused to act upon it. 

Again, in the Lord Mayor's Court, the foreign at- 
tachment may be defeated by a bill of proof, filed in 
an equitable proceeding ; that is, a claim by some per- 
son not a party to the previous proceedings, (called the 
approver,) to the property attached or an interest 
therein. The approver prays by the bill to be ad- 
mitted to prove, that the money or goods attached were, 
at the time of the attachment, his property. This is 
the issue raised therein ; but as this defence is also 
open to the garnishee, in the proceedings upon foreign 
attachment under the plea of nil habef, the approver 
need not file a bill of proof, if he can rely on the gar- 
nishee : (See Locke, For. Attach. 67.) 

In the Lord Mayor's Court, where the garnishee will 
not furnish the necessary information, and it cannot be 
otherwise acquired, a bill of discovery may be filed 
against him on the equity side of the court. This 
cannot be done in the Common Law Courts, under the 
C. L. Proc. Act (1854), but he may be examined 
by virtue of sec. 46, if the court shall think it neces- 
sary upon the hearing of the motion or summons for 
attaching the debt. 

Subject to the above observations, when proceeding 
in the Superior Common Law Courts under this Act, 
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an enumeration of the cases in which property may 
be attached in the Lord Mayor's Court will be 
useful. 

Property attachable in the Lord Mayors Court, (a) 
—Money, goods, jewels, chests and boxes locked, and 
their contents, money due from the garnishee to the 
defendant, and book debts of every description, may be 
attached. 

For money due at a future day, or upon a bond, bill 
or note not due, the plaintiff may have judgment 
against the garnishee, but execution cannot be awarded 
until the debt becomes due. 

Fart of a debt may be attached. 

Goods or money coming to the hands of the garnishee, 
belonging to the defendant, between the attachment 
and plea, may be recovered. 

So a man may attach goods or money which he 
himself owes to the defendant ; (sed qucere, Nonell v. 
HMett, 4 B. & Aid. 646.) 

Unliquidated accounts which are capable of being 
ascertained may be attached : (Locke on For. Attach. 
31.) 

Money accruing due to the defendant at the time of 
action brought may be attached. 

Goods or money due to a testator or intestate at the 
time of his death, may be attached in the hands of the 
executor or administrator. 

Money in the hands of an attorney may be attached, 
for . he shall not have his privilege against a foreign 
attachment. 

Property belonging to, or debts due to, a corporation 
may be attached, and also property in the possession of 
a corporation may be attached : (Locke on For. At* 
tach. 35.) 

Goods in the hands of a carrier may be attached : 
(Locke on For. Attach. 32.) 



(a) See Com. Dig. Attachment (C.) 
P 
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Property not attachable in the Lord Mayor's Court 
(a) — The property of a foreign potentate cannot be 
attached for a public debt : (20 L. J. 488, Q. B.) 

Mere damages cannot be attached, as where A. sells 
stockings to B. for £10, and B. agrees to give A* 2d. 
more for each pair sold before a certain day ; there* 
though the £10 is attachable, the 2d. per pair more is 
not, because this rests only in damages: (Locke on For. 
Attach. 27.) 

Salaries and wages, whether payable by Government, 
corporate bodies, or individuals. 

Money in the hands of a bailee, who has the mere 
custody of specific money to be returned, or which the 
bailee has found, cannot be attached ( Tross v. Michell, 
Cro. Eliz. 172 ; MichiU v. Hares, 1 Leon. 321) ; but 
the relation between a banker and his customer is that 
of debtor and creditor, not that of bailee and bailor : 
( Vernon v. Hankey, 2 T. R. 120, Buller, J. ; Pott v. 
Clegg, 16 M. & W. 321.) 

Rent cannot be attached. 

Debts of record, that is, upon judgments recovered 
or recognizances, cannot be attached. 

A debt assigned for a valuable consideration cannot 
be attached : {Lewis v. fPaUis, Priv. Lond. 221 ; Pul- 
ling, 190, n. *.) 

Debts cannot be attached for the recovery of which 
a suit at law or equity is commenced in the Superior 
Courts. 

So if a man sue another for a debt not yet due, he 
cannot attach debts to such other person : (Cro. Eliz. 
184,713.) 

Joint property cannot b3 attached for a separate 
debt : (Locke on For. Attach. 39) ; nor separate pro- 
perty for a joint debt. 

Goods in the hands of a trespasser cannot be at- 
tached, nor money obtained by the garnishee through 
fraud of the defendant. 



(a) See Com. Dig. Attachment (D.) 
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The lien of the garnishee must be satisfied before 
the attachment can be enforced: (Giles v. Nathan, 
5 Taun. 558.) 

Money in the hands of a sheriff, being in custodid 
legis, cannot be attached (a) ; but if the proceeds of the 
execution are paid over to the plaintiff's attorney, they 
may be attached. 

Property in the hands of the Government or its 
agents, unless the agents make themselves personally 
responsible, cannot be attached. 

Money awarded upon a reference from the superior 
courts ( Grant v. Harding, 4 T. R. 313 n. ; Caila v. 
Elgood, 2 D. & R. 193), and money directed to be 
paid by the master's allocatur, or rule of court, cannot 
be attached : (4 T. R. 312.) 

The property of the 'intestate in the hands of the 
Ordinary cannot be attached. 

A debt due to a deceased person cannot be attached 
on a plaint against his personal representative, although 
sued a» such, unless for a debt due from the deceased. 

Money, the produce of goods of testator sold by the 
executor, cannot be attached in the executor's hands : 
(Horsam v. Turget, 1 Vent. Ill; Bohun, Priv. Lond. 
265, 266.) 

A legacy cannot be attached in the hands of m 
executor. 

If an executor take a bond for a debt due to the 
testator, the money due upon the bond cannot be 
attached. 



(a) See the 1 & 2 Vict. c. 110, s. 12, giving power to the execution 
creditor to seize money, bank notes, cheques, &c, of the debtor : (Chit. 
Archb. 578 ; Collingridge v. Paxton, 18 L. T. 140 ; ChurckUl v. The 
Bank of England, 11 M. & W. 323; Watts v. Jefferyes, 15 Jur, 
435, Gb.) 
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1. Declaration, by Mortgagee, for Injunction to restrain 
Mortgagor prom waste. 

That the defendant James Styles was seised in fee simple of a farm 
called Blackacre, in the parish of A., in the county of B., with the 
appurtenances, and did, by an indenture dated the 1st of May, one 
thousand eight hundred and fifty, and made between the defendant 
James Styles of the one part, and the plaintiff of the other part, grant 
and convey the said farm with the appurtenances unto, and to the use 
of, the plaintiff, his heirs and assigns, which are now Tested in the 
plaintiff, subject to a proviso for redemption thereof, in case the defen- 
dant James Styles, his heirs, executors, administrators', or assigns, 
should on the 1st of May, one thousand eight hundred and fifty- one, 
pay to the plaintiff, his executors, administrators, or assigns, the sum 
of five thousand pounds, with interest thereon, at the rate of five 
pounds per centum per annum, as by the said indenture will appear. 

That the whole of the said sum of five thousand pounds, together 
with interest thereon, at the rate aforesaid, is now due to the plaintiff. 

That there are divers valuable oak, elm, and other timber, and 
timber-like trees growing and standing on the farm and lands com- 
prised in the said indenture of mortgage of the first of May, one thou- 
sand eight hundred and fifty, which irees and timber are a material 
part of the plaintiff's said security ; and if the same or any of them 
were felled and taken away, the said mortgaged premises would be an 
insufficient security to the platutiff for the money due thereon. 

That the defendant James Styles, who is in possession of the said 
farm, has marked for felling a large quantity of the said oak and elm 
trees and other timber, and he has, by handbills, published on the 
second December instant, announced the same for sale, and he threatens 
and intends, although often requested by the plaintiff not to do so, 
forthwith to cut down and dispose of a considerable quantity of the 
said trees and timber on the said farm, whereby the plaintiff has sus- 
tained and may sustain damage. 

The plaintiff claims as follows 

That an account may be taken of what is due for principal and 
interest on the said mortgage. 

That the defendant James Styles may be restrained by the injunc- 
tion of this honourable court from felling, cutting, or disposing 
of any of the timber or timber-like trees now standing or grow- 
ing in or upon the said farm and premises comprised in the said 
indenture of mortgage, or any part thereof. 

That the plaintiff may have such further or other relief as the 
nature of the case may require. 

p 3 
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2. Declaration, bt Occttpieb op Premises, for Injunction 
aoain8t a Gas Company, to Restrain from Excavating 
under the premises of plaintiff. 

That the said plaintiff T. H. was at the time of the grievances herein- 
after mentioned and still is lawfully possessed and entitled of and to 
and interested in a certain leasehold piece of ground situate at S. afore- 
said, with a warehouse and other buildings thereon, which were used 
by him the said plaintiff T. H., and are still used by the plaintiff 
T. H. for the purpose of the aforesaid business of an iron merchant. 

That the said piece of ground and premises, have been for many and 
for considerably more than twenty years last past used, for the pnr- 

C»s of storing and keeping thereon goods of great weight, and there 
been for upwards of twenty years, and is now standing thereupon, 
a warehouse. And the soil of the said piece of ground, and the goods 
which were and had been from time to time kept and stored thereon, 
and the said warehouse, have been for a great number of years and for 
upwards of twenty years last past, and are, of right supported in part 
by the soil of a piece of land adjoining thereto, now used by a company 
incorporated by an act of Parliament hereinafter mentioned, and called 
the S. Gas Company, the defendants hereto, for the purpose of their 
gas works. 

That by an act of Parliament made and passed in the session holden 
in the ninth year of the reign of Her present Majesty, intituled An 
Act for Lighting with Gas the Town and Borough of Stockton, 
and other places in the Counties of Durham and York, it was 
enacted that the persons therein mentioned, should be united into a com- 
pany for the purposes thereinafter mentioned, and for such purposes 
should be incorporated by the name of " The Stockton New Gas Com- 
pany," being the defendants hereto, and by that name should be a 
body corporate with perpetual succession and a common seal, and 
should have power from time to time to purchase and hold lands sub- 
ject to the restrictions thereinafter contained. And it was thereby 
enacted that The Companies Clauses Consolidation Act, 1845, and 
The Lands Clauses Consolidation Act, 1845, should be and the 
same were thereby respectively declared to be incorporated with the 
now stating act. And it was by the now stating act provided, that 
nothing in the said acts or the now stating act contained, should confer 
on the said company compulsory power of taking lands. And it was 
thereby enacted, that it should be lawful for the company, subject to 
the restrictions therein contained, from time to time to continue, make, 
construct, lay down, maintain, alter, or discontinue such retorts, gaso- 
meters, receivers, and buildings, cisterns, engines, machines, and 
other apparatus, cuts, drains, sewers, watercourses, reservoirs, ma- 
chinery, and other works, and also such houses and buildings upon the 
lands thereby ' authorized to be purchased by the company, and to do 
all other acts necessary and convenient as they should think proper, for 
supplying the inhabitants within the limits therein mentioned with 
gas, and also to sell, dispose of, or manufacture the refuse of any such 
gas. 

That the plaintiff has lawfully occupied the 6aid leasehold piece of 
ground, and has kept and now keeps thereupon, a large stock of goods 
in his said business of iron merchant, but not of greater weight than 
has been accustomed to be kept thereupon for twenty years last past 
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That on or about the twelfth day of August instant the plaintiff for 
the first time became aware, as the fact is, that the defendants were 
extending, upon the said piece of ground occupied by their said works, 
an excavation commenced very shortly before that day, so as to approach 
the boundary of the said leasehold piece of ground belonging to the 
said T. H., and the plaintiff thereupon gave notice to the said defend- 
ants that he should take such proceedings as he might be advised unless 
an agreement was come to respecting any damage which might be 
caused by such excavation to the said leasehold premises. 

That the defendants refused to come to any such agreement, and the 
plaintiff has discovered, as the facts are, that since the twelfth day of 
August the defendants have been deepening and enlarging the said exca- 
vation, so that a part of the same now actually extends under a portion 
of the said leasehold premises, including a part thereof whereon a part 
of the said warehouse stands, and that the walls of the said warehouse 
are already damaged by the said excavation, and have cracked from top 
to bottom, and that if the said excavation be continued the said walls 
must necessarily fall, and the same are now in an altogether unsafe 
condition, and m imminent danger of falling. 

That the nature of the said last-mentioned excavation is such, that 
the soil of the said leasehold piece of ground, other than and besides 
that portion thereof which has been so undermined as aforesaid by the 
said defendants, is deprived of the support which it ought indepen- 
dently of the said warehouse and goods to receive from the said piece of 
ground so occupied by the plaintiff, and such that if there were no 
goods nor building upon the said leasehold piece of ground, but the 
same was in its natural state, and had thereupon no superincumbent 
weight whatever, the said soil would be jn danger of falling in, and 
would in fact fall in, if the said excavation continued. 

The goods belonging to the plaintiff upon the said leasehold premises, 
consist among other things of iron rods of various sorts, qualities, and 
sizes, properly arranged so as to be ready to be supplied forth with upon 
the receipt of any order for the same, and are properly protected from 
injury, from damp or otherwise. 

There is no covered warehouse or other place in the neighbourhood 
to which the same could be removed without being exposed to damage 
or injury, and without being mixed and confused in such manner, as 
altogether to interfere with and prevent the plaintiff, T. H., from carry- 
ing on his aforesaid business. 

The defendants threaten and intend, unless they shall be restrained 
by the injunction of this honourable court from so doing, to continue 
the said excavation under the said leasehold premises, and otherwise in 
such manner as to cause irreparable damage and injury to the same, 
and the said warehouse and goods, and have refused to discontinue 
such excavation. 

The defendants have now or lately had in their possession, custody, or 
power, or in the possession, custody, or power of their officers, solicitors, 
or agents, officer, solicitor, or agent, divers or some deeds, books, 
documents, and notes, and also divers drafts of deeds, bills of costs, 
oases for the opinion of counsel, opinions of counsel, memorandums, 
documents, papers and writings, or some or one of such particulars, 
and also various or some copies of or extracts from some or one of the 
particulars relating to the several matters hereinbefore stated, or some 
of them, whereby, if produced, the truth of such several matters, or 
some or one of them, would appear. 
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The Plaintiff prays as follows— 

That the said defendants, their servants, agents and workmen 
may be restrained by the order and injunction of this honour! 
able court from continuing their said excavation under th e 
said leasehold piece of ground belonging to, and occupied 
by the • aid plaintiff, T. H., and from continuing the same upon 
the said piece of land occupied by the defendants' said works, so 
as to endanger the security of the said warehouse and buildings 
situate upon the plaintiffs piece of ground as aforesaid, and 
from doing any other act whereby the soil of the said leasehold 
piece of ground, or the buildings erected thereon, may be injured 
or damaged. 

2. That the said defendants may be restrained, from permitting the 
said excavation under the plaintiff's piece of ground to continue, 
and from permitting the other portions of their said excavation 
to continue. to such a depth, or in such a state as to cause such 
danger, injury, or damage as aforesaid. 

3. That all necessary and proper directions may be given for the 
purposes aforesaid. 

4. That the plaintiff may have such further or other relief, as the 
nature of the case may require. ^ 



3. InTEBBOGATOBIES FOB. THE EXAMINATION OF THB ABOVE- 
NAMED Defendants. 

In a B. 

T. H. plaintiff, 

v. 

The S. Gas Company, defendants. 

1. Was not the plaintiff, at the time of making the excavations in 
the declaration mentioned, in fact, possessed ana entitled of and to a 
certain leasehold piece of ground situate at S., with a warehouse and 
other buildings thereon, or how otherwise ; and were not the same used 
by him, the said plaintiff, for the purpose of the business of an iron 
merchant, or for some other, and what purpose, or how otherwise ? 

2. Have not the said piece of ground and premises for many years, 
and whether or not for considerably more than twenty years, or for 
some other and what period last past, been used for the purpose of 
storing and keeping thereon goods of great weight ; whether or not 
in particular timber and iron ? 

3. Is there not, and has there not been for upwards of twenty yearn* 
or for some other and what period, standing upon the said leasehold 
piece of ground, a warehouse ? 

4. Has not the soil of the said piece of ground, and the goods which 
were and bad been from time to time kept and stored thereon, and has 
not the said warehouse been for a great number of years, and whether or 
not for upwards of twenty, or for some other and what number of years 
last past, and are not the same supported in part, and whether or not 
of nght or how otherwise, by the soil of a piece of land adjoining 
thereto; and whether or not what is now occupied, or whether or not 
used by the defendants or their agents, and whether or not for the 
purpose of their gas works in the said bill mentioned, or for some other 
and what purpose, or how otherwise ? 
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6. Has not the plaintiff kept, and does he not now keep thereupon* 
a large, or some, and what stock of goods in his said business of an 
|ron merchant ; and is it not the fact, that the same are not of greater 
weight than has been accustomed to be kept thereupon for twenty 
years last past; or how do the said defendants make out the 
contrary? 

6. Did not the plaintiff, on or about the twelfth day of August, one 
thousand eight hundred and fifty, or at some other and what time, 
become aware, and whether or not as the fact is, that the defendants 
were extending upon the said piece of ground occupied by their said 
works an escalation commenced very shortly before that day, so as to 
approach the boundary of the said leasehold; piece of ground, or how 
otherwise, and did not the plaintiff thereupon by his solicitors give 
notice to the said defendants that he should take such proceedings as 
he might be advised, unless an agreement was come to respecting any 
damage which might be caused by such excavation to the said lease- 
hold premises, or to the like or some and what effect, or how other- 
wise ? 

7. Bid not the defendants decline, or fail to come to any such agree- 
ment, or to accept the proposal contained in the said notice, or how 
otherwise ? 

8. Have not the said defendants since the day of , or 
since some other and what time, been deepening, and whether or not 
enlarging, the said excavation, and does not some and what part of the 
same now actually extend under a portion of the said leasehold pre- 
mises of the plaintiff's, and whether or not including a part thereof 
whereon a part of the said warehouse stands, or how otherwise ? 

9. Are not the walls of the said warehouse already damaged by the 
said excavation, and have they not cracked from top to bottom, and is 
it not the fact that if the said excavation be continued, the said walls 
must necessarily fall, and are not the same now in an altogether unsafe 
condition and in imminent danger of falling, or how otherwise ? 

10. Is not the nature of the said defendants' said excavation such 
that the soil of the said leasehold piece of ground, other than and 
besides that portion thereof which has been so undermined as aforesaid 
by the said defendants, is deprived of the support which it ought, inde- 
pendently of the said warehouse and goods, to receive from the said 
piece of ground so occupied by the said plain tilf ? 

11. Would not the soil of the leasehold piece of ground other than 
and besides as aforesaid, and whether or not even if there were no 
foods nor building upon the said leasehold piece of ground, and even 
if the same was in its natural state, and had thereupon no superin- 
cumbent weight, be in danger of falling in, and would not the same 
in fact fall in, if the said excavation was continued, or what is the 
nature of such excavation, or how otherwise ? 

12. Do not the goods belonging to the plaintiff upon the said lease- 
hold premises consist, among other things, of iron rods of various 
sorts, qualities, and sizes, arranged so as to be ready to be supplied 
forthwith upon the receipt of any order for the same, and are not the 
same properly protected from injury from damp or otherwise, or how 
otherwise ? 

13. Have not the said defendants now, or had they not lately and 
when last in their possession, custody, or power, or in the possession, 
custody, or power of their officers, solicitors or agents, officer, solicitor, 
or agent, divers or some and what deeds, books, documents and notes, 
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sad whether or not also divers or some sod what drafts of deeds, bills 
of costs, oases for the opinion of counsel, opinions of counsel, memo** 
randoms, documents, papers, and writings, or some or one and which 
of such particulars, and whether or not also various or some and what 
copies of or extracts from some or one and which of such particulars 
relating to the several matters hereinbefore stated, or some or one and 
which of them, whereby, if produced, the truth of such several matters, 
or some or one and which of them, would appear ? 



4. Declaration fob a Mandamus fob, a specific Perform- 
ance of an Agreement for a Lease. 

That the defendant, being seised or possessed of a messuage and tene- 
ment situate, &c, and being willing and desirous to let the same, on 
the day of a.d. , proposed and agreed to 

grant unto the said plaintiff a lease of the aforesaid premises with the 
appurtenances, and thereupon the said plaintiff and defendant duly 
executed or subscribed a certain memorandum or agreement bearing 
date, &c, and made between the said plaintiff of the one part and the 
defendant of the other part, whereby, &c. (set out the agreement) as 
in and by the said agreement will more fully appear. And the said 
plaintiff says that thereupon, at the request of or by the permission of 
the said defendant, he entered into and upon the said premises ; that 
afterwards, and whilst so in possession of the said premises, confiding 
in the said agreement, and believing that a lease of the said premises 
would be made and executed to him by the said defendant pursuant 
and according to the said agreement, he the said plaintiff laid out and 
expended divers sums of money, to the amount to wit of one hundred 
pounds, in the painting, cleansing, repairing, and improving of the 
said premises. And that he the said plaintiff hath been always ready 
and willing to perform his part of the said agreement, and to accept a 
lease of the said premises pursuant to the terms thereof, and for that 
purpose caused a draft of a lease to be drawn according to the true 
intent of the said agreement, and tendered the same to the said defen- 
dant for bis perusal, approbation, and execution. That the said plain* 
tiff hath been always from the making of the said agreement, and still 
is, interested in the same, and hath often requested and demanded the 
said defendant to grant and execute to him a lease of the said premises 
according to the terms of the said agreement, which the said defendant 
hath always neglected and refused to do, whereby the said plaintiff 
hath sustained and may sustain damage. And the said plaintiff claims a 
writ of mandamus that the said agreement may be specifically performed 
and carried into execution, and that defendant may be decreed to 
execute a lease of the aforesaid premises to the said plaintiff accord- 
ing to the terms of the said agreement, the said plaintiff hereby offer- 
ing to execute a counterpart thereof, and in all other respects to per* 
form his part of the said agreement. 



5. Interrogatories applicable to Form 4, to be sub- 
mitted to the Defendant. 

1. Were you on the day of , a.d. , seised or 

assessed for any term or interest of the premises situate and being, Ac. 
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(describe them), and if bo, for what estate or interest, or had you the 
possession thereof or any title thereto ? and if so, state under what 
terms you held the said premises, and what title you had to the 
same. * 

2. Did yon on the day of , a.d. , enter into 
the agreement now shown to you marked A., or any agreement of 
which that now shown is a copy, and is the signature thereto your 
signature ; if not, do you know whose writing such signature is, and if 
so, state ; was your name signed to the said agreement by any one on 
your behalf ? 

3. Did you authorize any one on your behalf to enter into, or did 
yon yourself ever enter into, any contract or negotiations with the said 
plaintiff, or any one, respecting the granting of a lease of the said pre- 
mises ? If so, state when and where, and the particulars of the said 
contract or negotiations. 

4. Did you, or any one on your behalf, have any interview or inter- 
views, or communication or communications with the said plaintiff, or 
any one on his behalf, relative to the granting to the said plaintiff si 
{ease of the said premises in the first interrogatory mentioned ? and if 
so, state the effect and substance of what passed at sach interviews. 

5. Did you let the said plaintiff enter into possession of the said 
premises, or was he let into possession of the said premises by your 
permission or that of your agent, with a view to his having a lease of 
the said premises granted to him ; or under what circumstances, and by 
whom, was he let into possession ; or did you know of his being so in 
possession ? If so, from what time and from whom, and what has passed 
(if any thing) between you and the plaintiff as to his being so let into 
possession ? 

6. Have you seen the premises since the plaintiff has been in posses- 
sion of them, and do you know thai he has had them painted, cleansed, 
repaired, altered, and improved ? If so, were not these things done to 
the said premises by the said plaintiff in consideration of his having 
a lease granted to him, or for what consideration were they done ? 

' 7. Have you any title-deeds or abstracts thereof relating to your 
estate in the premises in the first interrogatory mentioned, or any 
agreement, memorandum or copy of agreement, letters, papers, or 
documents relating to the granting of a lease to the said plaintiff of 
the said premises in your possession or control, or that of your attor- 
ney or agent ? and if so, state what, and in whose custody, possession, or 
control they are. 



6. Interrogatories on various Matters. 
To Prove a Death. 

1. Did yon know A. B. of , in his life-time, and for how long 
previous to his death ? 

2. Were yon present at his death ? If so, where did he die, and 
who else was present thereat ? 

To Prove a Register* 

1. Look at the paper writing now produced. Did yon at anytime, 
and when, and where, carefully examine the same, with an entry 
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thereof, made in the register hook of my and what parish or plaee ? If 
yea, whether or no is the same a true copy of such entry ? 

To Prove a Notice. 

1. Did yon on or about the day of , or at any other 
time, and when, deliver to , and where, any and what 
writing, purporting to be a notice from , of his desire that 

, or to any such or the like effect ? 

2. Was or not the name of the said } subscribed thereto, of his 
own proner hand-writing ? 

3. Diet you or not keep a copy of such notice or writing, which was 
so delivered ? 

4. Look upon the paper writing now produced, &c. Is that a true 
copy of such notice or writing, which was so delivered ? 

7b Prove by what Authority an Agreement was Signed. 

1. Look at the paper- writing marked with the letter A., and now Pro- 
duced, &c. Whether or no is your name, appearing to be subscribed 
thereto, for the said defendant, your hand- writing ? If yea, when did 
you so subscribe your name thereto ; and had you the instruction or 
direction of the said defendant to sign such paper, or any uch paper, 
or to make any such agreement, or any other and what agreement, 
with the said plaintiff; or did you at any time, and when, previously 
inform him, or intimate to him, that you would, on his part, sign such 
paper, or make any agreement to any such or what effect with the said 

Slaintiff, and did he approve of such your intention, or how otherwise; or 
id you at any time, and when first afterwards, inform him, or in any 
and what manner intimate to him, that you had such paper, or made 
any agreement, to any effect with the said complainant, and did he 
approve thereof, or how otherwise, or with what authority, and with 
what intention did you so sign and subscribe the said paper-writing 
or agreement? 

To Prove an Agreement, 

1. Were yon acquainted with R. D., late of , but now de- 
ceased ; or are you acquainted with the hand- writing of the said R. D. ? 

2. Look upon the paper writing now produced, &c ; whether or no 
is the name R. D., appearing to be subscribed thereto, the hand- writing 
of the said R. D. f as you know or believe ? 

3. Look upon the said paper- writing or agreement now, &c. Did 
you, at any time, and when, and where, deliver to the said defendant 
any paper-writing, purporting to be a copy of the said paper-writing, 
and was the same a true copy thereof ; and whether or no did you, at 
the time of delivering such copy, produce to the said defendant the 
sai4 original paper- writing, or read the same to him ; and did anything, 
and what, pass between you and the said defendant thereupon r 

To prove the Consideration of a Bill of Exchange, 

What was the true and real consideration of the bill of exchange in 
the declaration mentioned ? Was any, and what sum of money, paid 
for it ; if any, state the amount, and when, and where, and in whose 
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presence it was so paid ? "Was any memorandum of receipt given for 
the sum of money so alleged to be paid for the bill ? If so, to whom, 
and in whose control or possession is such receipt ? 

To prove that the Bill was made while under the Influence of 
Liquor, 

When, where, and in whose presence did the same sign his 

name as making the said bill of exchange in the declaration mentioned ? 
Was it not after dinner, and was not the said then intoxicated 

and incapable of exercising a proper judgment as to what he was doing, 
orwas he in any, and what degree, nnder the influence of liqnor? What 
conversation passed, upon the subject of the bill, between the parties 
present at the time when the bill was drawn and signed, and to whom 
was it given, and by whom t 

To prove the finding of Old Deeds, Surveys, S$c. 

Look upon the deeds, papers, or writings produced, &c. Were, or 
was not the same, or any or either, and which of them, at or about any 
and what time or times found, and by whom, and on what occasion, in 
the custody of any and what person or persons, amongst any deeds or 
writings relating to any and what, ana whose estate ; where, and in 
whose custody have or hath the same, or any or either, and which of 
them, been, from time to time, for any and how long time, kept, 
whether, amongst the deeds or writings relating to any and what estate, 
or how otherwise ? 



Q 
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ABANDONMENT, (set Abatement) 
ABATEMENT, 

how to compel abandonment or continuance of action . 92 98 
ACT, 

commencement of 104 104 

short title of u The Common law Procedure. Act, 1854" 106 105 
.enactments in ss. 19 to 32, to apply to every Court of 

Civil Judicature in England and Ireland 103 104 

provisions relating to Superior Courts, to apply to Courts} , m 

of Common Pleas at Lancaster and Court of Pleas at > JJjjj 103 

Durham ... ... ... •«« ... 

provisions as to Masters of Sopeiior Courts, to apply to 

ditto 101 108 

provisions may be extended by proclamation to any 

Court of Record in England 105 104 

not to extend to Scotland 107 105 

ACTION, 

for mandamus to enforce performance <ef duties ... 68 88 
on lost instrument, loss not to be set up provided an 

indemnity be given 87 96 

for detention of chattels, court may order specifically . 78 92 

meaning of word in the act 99 102 

ADJOURNMENT, 

of trial, power of court or judge 19 66 

of examination of witnesses by oourt or judge ... 47 78 

AFFIDAVIT, 

upon new matter, when may be made 45 76 

answer on affidavit as to documents in possession ... 50 79 
form of affidavit of party proposing to exhibit interro- 
gatories ... ... ... £2 81 

» « 2 
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AFFIDAVIT — continued. 

answer on affidavit to written interrogatories 51 89 

mode of proceeding against a person who refuses to C 48 78 

make affidavit \ 49 79 

for attachment of debts 61 84 

AFFIRMATION, 

instead of oath, in certain eases 20 65 

form of 20 66 

persons making false affirmation, same penalty as perjury 21 66 

AGREEMENT, 

in writing or submission to refer may be made a rule of 
court, unless contrary intention appear 17 63 

AMENDMENTS, 
power of courts and judges to amend defects and errors 96 100 

APPEAL, 

in case of rules to enter a verdict or nonsuit upon point 

reserved, whether refused, granted, discharged, or 

absolute 34 73 

in cases of motion for new trial on ground of judge's 

ruling 35 73 

Court of Error, Exchequer Chamber and the House of 

Lords to be Courts of Appeal 36 74 

notice of appeal to be given to the opposite party and to 

one of the roasters within four days . M ... 37 74 
notice of appeal, no stay of proceedings unless bail put 

in ... ... 38 74 

bail to be put in within eight days ... 38 74 

form of 39 75 

rule nisi granted on appeal on ground of refusal of the 

court below to grant rule, how disposed of 40 75 

judgment of Court of Appeal 41 75 

costs of appeal, power of Court of Appeal, as to ... 42 75 
Court of Queen's Bench to be Court of Appeal from the 

Courts Palatine ... 102 103 

ARBITRATION, 

before trial, power of court or a judge to decide matters 
of account in a summary manner, or to direct arbitra- 
tion 3 52 

decision or order of judge, award or certificate of referee 
to be enforceable by same process as the finding of a 
jury 3 52 

in* country cause, the court or judge may refer the 
matter to a judge of the County Court 3 52, 

where question of law or of met arises before arbitrator, 
the court or a judge may direct a special ease or an 

issue 4 54 

a 
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ARBITRATION — oontimud 

arbitrator may state special case 

power of judge to direct arbitration at trial when issues 
' of fact left to his decision ... 

proceedings before, and power of arbitrator 

power of court or jndge to send back to arbitrator 
application to set aside award, when to be made 
award maybe enforced by authority of a judge within 

the period of setting same aside 

where action commenced by one party after all have 

agreed to refer, court or judge may stay proceedings 

order may be discharged or Taxied 

on failure of parties or arbitrator, judge may appoint 

single arbitrator or umpire ... 

where arbitrator refuses, &a, to act, judge may appoint 
where reference is to two arbitrators, and one party fail 

to appoint, other party may appoint arbitrator to act 

alone •«. ... ... ... .. ... 

two arbitrators may appoint umpire ... 

award to be made in three months, unless parties, court, 

or judge enlarge the time 

enlargement of time for making the award 

when time for making expired without enlargement, 

umpire may proceed 

rule to deliver possession of land pursuant to an award 

to be enforced, as a judgment in ejectment 
agreement or submission may be made a rule of court, 

unless a contrary intention appears 

application to enforce or set aside an award must be 

made to the court of which the submission has been 

made a rule 

ASSETS, 

inft&roy scire facias, on judgment of 

ASSOCIATE, 
appointment of deputies when two courts sitting 

ATTACHMENT, 
judge may order attachment to issue for debts due to a 

judgment debtor 

what debts may be attached, what not 

order for attachment to bind debts ... .4. 
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proceedings in 

book to be kept by the masters of each court ... 

enforcement of injunction by 

costs of application for, in discretion of court or judge . 
* Q 3 
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ATTACHMENT— eonfMueef. 
writ of, may issue for disobeying writ of mandamus ... 73 91 
against witnesses for disobeying subpoena 71 

ATTESTING WITNESS, see Witness. 

AUDITA QUERELA, see Equitable Defence. 

AWARD, 

within what time to he made 15 60 

application to set aside, within what time to he made . 9 56 

in what court submission to be made a role 17 68 

snforoiug of, within period for setting it aside ... 10 57 

BAIL, 

in cases of appeal within what time to be put in 38 74 

execution to fix bail may be tested and returnable in 

vacation " 90 98 

BILL OF EXCHANGE, 
action on lost, loss not to be set up, provided an indem- 
nity be given . ... 87 96 

BODY, 

corporate, to disclose documents and answer interro- j 50 79 
gatories ... (51 80 

CASE, 

when question of law arises before arbitrator, court or 
judge may direct case to be stated 4 54 

decision of court thereon to be taken by arbitrator as 

conclusive 4 54 

See Special Case. 

CHATTELS, 

where action brought for detention of chattels, the court 

may order execution to issue for specific delivery ... 78 92 

COMMENCEMENT OF ACT, 

24th October, 1854 104 104 

COMMON PLEAS AT LANCASTER, AND COURT 
OF PLEAS AT DURHAM, 

provisions relating to the Superior Courts to apply to 
the Courts of 

provisions as to masters of Superior Courts to apply to 
the Court of Queen's Bench to be the Court of Appeal 

from the courts of ' 102 103 

enactments in ss. 19 to 32 to apply to every court of 

civil judicature in England and Ireland 103 104 

CONTINUANCE OF ACTION, 
after death, proceedings to compel continuance or aban- 
donment of 92 98 

4 
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CONVICTION FOB CRIME, see Witness. 
CORPORATION, see Body Cobforatb. 
COSTS, 

. in arbitrations, as. 8, 6, 8, 11 ; as to motions and rales 

for new trials 42 75 

of first trial, where new trial granted on ground of the 
verdict being against evidence, to abide the event 
unless otherwise ordered 44 76 

of order and proceedings on examination of person re- 
. fusing to make affidavit 48 78 

on party not answering interrogatories sufficiently ... 53 81 

of application for attachment against goods of a judg- 
ment debtor ... 67 88 

where a second action in ejectment brought, the claimant 

to give security for costs 93 99 

of rule and examination of witness ... ... ... 57 83 

of defendant in error upon award of trial ck novo ... 43 75 

!70 90 

74 91 

relating to equitable defence 86 95 

of amendments 96 100 

COUNSEL, 

speeches to the jury 18 63 

COURTS 

of Judicature, in England and Ireland, ss. 19 to 32 

apply to all 103 104 

of Record, in England and Wales, provisions of all or 

part of the act may be extended to 105 104 

COUNTY COURT, 
the court or a judge may refer matters of mere account 

in a country cause to a judge of 3 52 

COURT, 

definition of word as used in the Act w 99 102 

GROSS-EXAMINATION, see Witness. 
of witness, as to previous statement in writing ... 24 67 

DEATH OF PARTIES, 
how to compel abandonment or continuance of action in 

case of death 92 98 

entry of suggestion after 92 98 

DECLARATION, see Forms, 

in action of mandamus 69 90 

5 
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DETENTION OF CHATTELS, 
execution for return ... 78 99 

DEPOSITIONS, 
upon examination of a party to a cause to be filed with 

the masters 55 82 

'• office copies to be given out 55 

DISCOVERY 

of documents upon affidavit ... ... - 50 79 

nature of a bill of, when granted in aid of other proceed- } ™ 

ings, parties interested in title deeds, of lost or de- > . 

stroyed documents ; on what ground may be resisted ) 

DISCREDIT OF WITNESS, see Wmntss ... ...'{2 66 

DISPUTED WRITING, 

comparison of 27 69 

DOCUMENTS, 

mode of compelling production or discovery of ... | ^ 

provision for stamping at trial 28 69 

officers of court to receive the duty and penalty ... 29 70 

EJECTMENT, 

claimant in second action to give security for costs ... 98 99 
EQUITABLE 

defence, may be pleaded 83 95 

form of plea ... . .~ 68 

defence after judgment 84 95 

replication 85 95 

form of ... ... ... ... ... ... ... 85 

court or judge may strike out equitable plea or repli- 
cation ... » ... 86* 95 

costs oi, in discretion of court or judge 

principles of equity applicable to defences and replications f 150 
examples of ( etseq. 

ERROR, 

may be brought on a special case ... 82 72 

proceedings thereon to be the same as on a special verdict 82 72 

may be brought upon award of trial de novo 43 75 

Court of, to be Court of Appeal as to motions for new 

trials 36 74 

EXAMINATION, see Witness. 

of person who refuses to make an affidavit 48 78 

summoDS and order to compel attendance 48 78 
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EXAMINATION. — continued. 

proceedings on order for examination ... 49 79 

of parties to a cause on interrogatories, power to deliver 

written interrogatories, and to whom to be delivered 51 80 

affidavit of party proposing to interrogate 52 81 

oral examination when allowed \f& 81 

proceedings upon role or order to examine 54 82 

depositions to be filed with masters, and office copies 

taken .» 55 82? 

examiner may made special report to the court ... 56 82 

costs of rule and examination in discretion of the court 57 83 
of judgment debtor, as to debts due to him, rule or 

order for 60 84 

judge may order debts to be attached 61 84 

order for garnishee to Bhow cause why he should not pay 

debt 61 84 

order for attachment to bind debts 62 84 

proceeding to levy amount due from garnishee 63 86 

judge may allow judgment creditor to sue garnishee 

when debt disputed 64 86 

garnishee discharged upon payment or execution ... 65 87 

attachment book to be kept by masters 66 87 

costs of application in discretion of court or judge ... 67 88 
of witness, rule or order to compel the attendance of 

witness and production of documents 46 77 

proceedings before and upon such examination ... 47 77 

EXCHEQUER CHAMBER, 

to be a Court of Appeal 36 74 

EXECUTION, 

to fix bail may be tested and returnable in vacation ... 90 98 
provisions as to writs of, issued before the 24th October, 

1852 96 99 

in action on mandamus 71 90 

to levy amount of debt due to a judgment debtor ... 63 86 

for the specific delivery of chattels 78 92 

EXECUTORS, 

proceedings against, upon a judgment of assets in future 91 98 



FACT, 
nesti 

out jury ... ... '. \ 4 54 



questions of, judge may try by consent of parties with- $ I 49 



FALSE EVIDENCE, 

same penalty as perjury 89 97 

7 
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. injunction by mortgagee to restrain waste 161 

injunction to restrain excavations nnder premises ... 162 

interrogatories for examination of defendant 164 

mandamus for specific performance of an agreement for 

a lease 166 

interrogatories to be submitted to defendant 166 

interrogatories on various subjects... 167 

GARNISHEE, ^ Examination of Judgment Debtor. 

proceedings to levy amount dne from 63 86 

when judge may allow judgment creditor to sue ... 64 86 

discharge of by payment • 65 87 

costs in proceedings against ... 67 88 

HANDWRITING, 

comparison of disputed .... 27 69 

INJUNCTION, 

definition of 137 

different kinds of 138 

objects of ... 139 

against proceedings in other courts 139 

waste ... ... ... 141 

nuisances • • ... 142 

infringements of patents and copyrights ... 144 

trade marks ... ... 146 

publication of manuscripts 147 

setting np of a title and other matters 147 

claim of writ of, in what cases allowed 79 93 

form of writ of summons and indorsement to obtain ... 80 94 

form of proceedings and of judgment 81 94 

writ of injunction may be applied for at any stage of the 

cause ... ... 82 94 

may be enforced by attachment 81 94 

order for may be set aside, discharged, or varied by the 

court 82 94 

INSPECTION, 
of real or personal property, rule or order for by jury, 

parties or witnesses 58 83 

of documents, see Documents - 60 79 

INTERPRETATION, 

of terms 99 102 

INTERROGATORIES, tee Examination of Parties. 
forms of delivery ot, with declaration or plea, or at 

other time 51 80 

8 
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IRELAND, 

enactments in sections 19 to 32 inclusive to extend to 
every Court of Civil Judicature- in , ... 103 104 

ISSUE OF FACT, 
judge may, by consent of parties, and with leave of the 

court or a judge, try questions of fact 1 49 

the verdict of such judge to be of the same effect as the 

Terdict of a jury I 50 

verdict not to be questioned on the ground of being 

against the weight of evidence 1 50 

when question of fact for a jury arises before arbitrator, 

court or judge may direct 4 54 

ISSUE IN LAW, 

when question of law arises before arbitrator, the like 4 54 

JUDGE, 

meaning of word as used in act 99 102 

two judges may sit at same time for trial of causes in 

same court ... 2 51 

power of to make rules, &c ... . v 97 101 

JUDGMENT, 

and execution in action for mandamus 71 90 

of assets in fnturo, scire facias, on 91 98 

and proceedings on writ of injunction ... .. 80 94 

of Court of Appeal 41 75 

of Court of Error 32 72 

debtor, proceedings to examine as to debt due to him ... 60 84 
see Examination of Judgmeet Debtor. 

JUEISDICTION, 
of court or judge under " Shipowners* Act" ... ... 88 96 

JURY, 

speches to the jury 18 63 

rule or order for jury to inspect property 58 83 

rule or order for summoning special or common jury at 

any time or place court or judge may think fit ... 59 84 
provisions as to attendance of, when two judges sitting 

at same time ... • ... 2 51 

LANDS, 

or tenements, rule to deliver possession of, pursuant to an 
award to be enforced as a judgment in ejectment ... 16 62 

LAW, 

questions of, see Cask, Issue. 

9 
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LOST INSTRUMENT, 
action on, loss not to be set up provided an indemnity be 

given 87 96 



MANDAMUS, 



action for, to enforce specific performance of duties ... 


68 


88 


declaration in action for 


69 


90 


pleadings and proceedings upon claim for 


70 


90 


costs to be recoverable by either party as in ordinary 






action ... ... ... ... ... ... 


70 


90 


judgment and execution on 


71 


90 


form of peremptory writ of 


72 


90 


may be issued in term or vacation returnable forthwith 


72 


90 


effect of writ of, and proceedings to enforce 


73 


91 


attachment may issue for disobedience 


73 


91 


the court may order the act to be done at expense of 






defendant 


74 


91 


execution may issue for expenses 


74 


91 


prerogative writ of, preserved 


75 


92 


proceedings for prerogative writ of, accelerated 


76 


92 


proceedings on prerogative writ of 


77 


92 


rule or order for time to return 


76 


92 


execution for specific delivery of chattels, and for costs, 






damages, and interest on writ of 


78 


92 



MASTERS OF THE COURT, 

notice of appeal from court to be given to 37 74 

(46 77 

examination of witnesses by <4S 78 

£53 81 

examination of judgment debtors 60 84 

depositions, how to be kept 55 82 

attachment of debts, book to be kept by 66 87 

MOTION, NEW MATTER, 

when new matter arises out of affidavits, court may give 
leave to make affidavits in answer 45 76 

NEGOTIABLE INSTRUMENT, 

loss of not to be set up as a defence 87 96 

IfEW MATTER, see Motion. 
NEW TRIAL, 

no new trial to be granted for ruling as to stamp ... 31 72 
grounds to be stated in rule nisi for new trial, or to enter 

a verdict or nonsuit 32 73 

in all cases o rules to enter verdict or nonsuit upon a 
point reserved, whether refused or granted, and then 
discharged or made absolute, party decided against 
may appeal 34 73 
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NEW TRIAL — continued 
in all cases of motion for new trial npon the ground of 
judge not ruling according to law, if the rule to show 
cause be refused or granted and then discharged or 
made absolute, party decided against may appeal, 

provided, &c 35 73 

the Court of Error, the Exchequer Chamber, and the 

House of Lords to be Courts of Appeal 36 74 

notice of appeal to be given to opposite party and to one 

of the masters within foor days 37 74 

bail to be put in within eight days 38 74 

form of appeal 39 75 

rule nisi granted by Court of Appeal upon refusal by 

court below, how disposed of 40 75 

judgment of Court of Appeal 41 75 

powers of Court of Appeal as to costs, &c 42 75 

when new trial granted on ground of verdict against 
evidence, costs of first trial to abide event, unless 
otherwise ordered 44 76 

OATH, 

affirmation instead of, in certain cases 20 65 

ORAL EXAMINATION, 

of witness refusing to make an affidavit, the court or 

a judge may direct 46 77 

proceeding on such examination 47 77 

of party to a cause when allowed *" { 54 82 

depositions to be filed with masters 55 82 

examiner may specially report to the court 56 82 

costs of rule and examination in discretion of court ... 57 83 

PEREMPTORY WRIT, see Mandamus. 
form of 72 90 

PERJURY, 

party making false affirmation same punishment as for 21 66 
party giving false evidence, the like 89 97 

PRODUCTION OF DOCUMENTS, 

order for 46 77 

PROTHONOT ARIES, 
of county palatine courts, provisions as to the masters 

of Superior Courts to apply to 101 103 

QUEEN'S BENCH, 
the Court of, to be the Court of Appeal from the palatinate 

courts 102 104 

» R 
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QUESTION OF FACT, 
judge may, by consent of parties, try questions of fact C 1 49 

without jury (4 54 

see Issue 

QUESTION OF LAW, see Case, Issue. 
RULES, 

for new trials in certain cases, to state grounds ... 32 73 
general roles to be made by the judges 97 101 

SCIRE FACIAS, 

on judgment of assets in foturo 91 98 

SCOTLAND, 

act not to extend to 107 105 

SECURITY FOR COSTS, 
claimant in second action of ejectment to give 92 99 

SHIP-OWNER'S ACT. 
jurisdiction of court, or a jndge under < ... 88 96> 

SITTINGS, 

court may appoint sittings in banc, or for trial at issues 

at any time 95 100 

two judges may sit at same time for trial of causes ... 2 51 

SHERIFF, 

to deliver possession of lands, &c. pursuant to award... 12 62 
to distrain defendant's effects to compel retorn of specific 

chattel 78 92 

proceedings of on a view by jury 48 83 

rules upon as to attendance of juries 59 84 

SHIPOWNER'S ACT, 
jurisdiction to Courts of Law given in certain cases ... 88 96 

SPECIAL CASE, 
where matters have been referred to arbitration, and 
questions of law or of fact arise, court or judge may 

direct a special case or an issue 4 54 

arbitrator may state special case 5 54 

error may be brought on special case 32 72 

proceedings thereon to be the same as on special verdict 32 72 

SPECIAL REPORT, 
examiner may make 56 82 

SPECIFIC DELIVERY OF CHATTELS, 

execution for ... 78 92 

12 
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SPECIFIC PERFORMANCE, see Mandamus. 

in what cases decreed 118 

as to contracts respecting land ... 120 

ordinary goods 120 

particular goods 120 

personal contract ... ... ... ... 121 

to enforce a duty 124 

essentials of contracts 135 

who entitled to 136 

SPEECHES, 

to jury 18 63 

STAMP, 

no document under this act to require a stamp ... 30 72 

no new trial to be granted for ruling as to stamp ... 31 72 

!28 69 
29 70 

officers of court to receive the duty and penalty ... 29 70 

STAYING PROCEEDINGS, 

where action commenced by one party after all have 
agreed to reference, proceedings may be stayed before 

plea 11 58 

rule or order for, may be discharged or varied ... 11 58 

SUBMISSION, 
or agreement, in writing, to refer, may be made a rule 

of court, unless contrary intention appear ... 17 63 

SUGGESTION, 

entry of, after death 92 98 

SUMMONS, 

writ of, form of writ of summons for mandamus ... 68 88 

writ of, form of writ of summons for injunction ... 80 94 
to compel the attendance of a person who refuses to 

make an affidavit before the master to be examined 48 78 

TRIAL OF CAUSES, 
two judges may sit at same time for trial of causes 

pending in same court 2 51 

speeches of counsel at 18 63 

power of court or judge to adjourn trial 19 65 

de novo, error may be brought on award of 43 75 

UMPIRE, 

when may be appointed by arbitrator 14 60 

on failure of parties or arbitrator^ judge may appoint . 12 59 
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VIEW, 

all rules and regulations as to view now in force, to 
apply to proceedings for inspection by a jnry under 
the act - 48 83 

WITNESS, 

how far a party may discredit his own witness ... 22 66 
proof of contradictory statements of adverse witness . 23 66 
cross-examination of as to previous statement in writing 24 67 
proof of previous conviction of a witness may be given 25 67 
attesting witness need not be called except in certain 

cases 26 68 

comparison of disputed writing may be made by witness 27 69 
court or judge may direct production of documents and 

oral examination of 46 77 

proceedings before and upon such examination 47 77 

proceedings to compel a person who refuses to make an 

affidavit- to attend before a judge or master to be 

examined 48 78 

rule or order for witness to inspect real or personal 

property • 58 83 

WRIT, 

new form of writs and other proceedings to be made by 

the judges 98 102 

of injunction, claim of 79 93 

of summons for injunction 80 94 

for the recovery of a disputed debt due. to a judgment 

debtor 64 86 

{go go 

72 90 

of execution on judgment for mandamus 71 90 

of scire facias on judgment of assets in futuro ... 91 98 
of execution issued before the 24th October, 1852, pro- 
visions as to 94 99 

of execution for the specific delivery of chattels ... 78 92 

WRITINGS, 

disputed, witness may make comparison 17 69 
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NEW LAWS OF THE SESSION. 



NEW PRACTICAL LAW BOOKS, &0., FOB OFFICE USE, 

PUBLISHED AT THK 

"LAW TIMES" Office, 29, Essex Street, Strand. 



THE LAW of CHARITIES : comprising the 
Charitable Trusts Act, 1853; with Explanatory Notes, Rules, and 
Instructions for application to the Board of Charity Commissioners; the 
Orders regulating the Practice, in Chancery, in the County Courts, and 
District Courts of Bankruptcy; and Forms, Tables of Costs, &c., Prece- 
dents of Schemes for the management of Schools and other Charities; and 
all the Statutes relating to Charitable Gifts and Trusts, with a Digest of 
Cases. By PHILIP FRANCIS, Esq., of the Middle Temple, Barrister- 
at-Law. Price 8*. 6d cloth; 10*. half-calf; 11*. calf. 

THE SIXTH EDITION of COX and LLOYD'S 
LAW and PRACTICE of the COUNTY COURTS, containing all 
the new Jurisdictions, the New Statutes, and Cases decided to this time. 
Price 21*. cloth; 23*. half-bound; 24*. bound. 
The following is a Table of The Contents. 
Book I. — The Courts. Book II.— The Officers. Book m.— The Jurisdiction. 
Book IV.— Sheriffs' Court of City of London. Book V.— Appeal to Superior 
Courts. Book VL— The Practice. Book VII— Replevin. Book Vlll.— Re- 
covery of Tenements.. Book IX.— Miscellaneous Proceedings. Book X.— The 
New Jurisdiction of 16 & 17 Vict. Book XL— Fees and Costs, && &c. 

THE SUCCESSION DUTY ACT, with all the 
Tables for calculating the Values of Successions, and the clauses of 
the Legacy Duty Act, with the Cases decided, Notes, and Index. By 
C. W. GOODWIN, Esq., Barrister-at-Law, Author of " Copyhold Enfran- 
chisement," &c. Price 6*. 6d: cloth; 8*. half-bound; 9*. bound. 

THE PRACTICE OF COPYHOLD ENFRAN- 
CHISEMENT,,^ all the Forms required, Tables of Value, the New 
Statutes, and full Instructions for Enfranchising. By C. W. GOODWIN, 
Esq., Barrister-at-Law. Price $*. cloth; 9*. 6d. half-bound ; 10*. 6d. bound. 

THE SECOND EDITION of the MILITIA ACTS, 
comprising the New Statutes, with all the Forms and Instructions, 
as supplied for this work by the War Office. By THOMAS W. SAUNDERS, 
Esq., Barrister-at-Law. Price 8*. 6a\ clotfo 10*. half- bound; lis. bound. 

THE PRINCIPLES OF COMMERCE AND 
COMMERCIAL LAW. By Sir GEORGE STEPHEN, Barrister-at- 
Law. Price 7«* <k*. cloth; 8* 6<f. half-bound ; 9*. 6<Z. bound. 

THE GENERAL HIGHWAYS ACT, with the 
subsequent Statutes relating ,to Highways, the Cases decided to 
Easter Term, 1852, the Forms, and Practical Notes. By WILLIAM 
FOOTE, Esq., of Swindon. Price 10*. 6rf. cloth ; 12*. half-bd ; 13*. bd. 
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SECOND EDITION, revised and rearranged, of 
HUGHES'S CONCISE PRECEDENTS in MODERN CON- 
VEYANCING. In Monthly Parts, price 2*. 6d each. Part I. just oat. 

THE THIRD EDITION of THE NUISANCES 
REMOVAL and DISEASES PREVENTION ACTS, 1848 and 
1849 (11 & 12 Vict. c. 123, and 12 & 13 Vict c. Ill), together with an 
Analysis, the Orders in Council, Circulars of the Poor-Law Commissioners, 
and Sanitary Regulations of the General Board of Health. By T. W. 
SAUNDERS, Esq., Barrister-at-Law. Price 4*. 6rf. cloth; 6*. half-calf ; 
7*. calf. 

THE QUARTERLY HANDBOOK for MAGIS- 
TRATES and QUARTER SESSIONS, containing all the Magistrates' 
Law of the Quarter, the Cases decided, the New Statutes, Articles on those 
branches of the Law, and every kind of information required. Price 7*. each. 
(To regular subscribers, 5*. 6d.) (Published in time for each Quarter 
Sessions.) Parts L to IV. are already published. 

PAST L 

Reriew and Summary of the Magistrates', Parish, and Municipal Law, decided 
and enacted from March 21 to June 21, 1853, by A. Bittleston, Esq., Barrister- 
at-Law. Criminal Jurisdiction in Cases of Fraud, by George Harris, Esq., 
Barrister-at-Law. Criminal Returns, by T. W. Saunders, Esq., Barrister-at- 
Law. All the Cases and Statutes &c. Ac. <fcc 
pabt n. 

Summary, by A Bittleston, Esq., Barrister-at-Law. The Legislation of 1853, by 
A. Bittleston, Esq., Barrister-at-Law. The Law relating to Inns and Places of 
Public Entertainments, by George Harris, Esq., Barrister-at-Law. The New 
Sentences of Penal Servitude, by T. W. Saunders, Esq., Barrister-at-Law. 
Turnpike Trusts—Repair of Roads, by William Foote, Esq., Magistrates' Clerk. 
&c. &c Ac. 

PAB.T m. 

Summary, by A. Bittleston, Esq., Barrlster-at-Law. The Law relating to Un- 
lawful Assemblies and Riots, by George Harris, Esq., Barrister-at-Law. The 
Proper Measure of Criminal Punishments, by T. W. Saunders, Esq., Barrister- 
at-Law. The Law relating to Lotteries and other Unlawful Games, by A. 
Bittleston, Esq. , Barrister-at-Law. &c &c dec. 

' PABT IT. 

Summary, by A. Bittleston, Esq., Barrister-at-Law. The Vagrant Act, by George 
Harris, Esq., Barrister-at-Law. Some recent Decisions upon the Law of 
Larceny, by T. W. Saunders, Esq., Barrister-at-Law. Principles of Punish- 
ment: A Charge delivered by S. Warren, Esq., Recorder at HnlL &c. &c Ac. 

A TABLE OF THE SUCCESSIONS DUTIES, 
comprising an Analysis of the Act, for ready reference in the 
Office: on cardboard, for suspending against a wall. By GEORGE 
TAYLER, Esq., Barrister-at-Law. Price Is. 6dL 

THIRD EDITION of the LAW and PRACTICE 
of ORDERS of AFFILIATION and PROCEEDINGS in BAS- 
TARDY, including Appeals to the Sessions, and Proceedings by certiorari} 
with all the Gases decided to this time, the Statutes and Forms. By 
THOMAS WILLIAM SAUNDERS, Esq., Barrister-at-Law, Author of the 
" Supplement to Born, from 1845 to 1851,* &e. &e. Price 6s. cloth; 
7s. 6 d. half-bound; 8t. 6<& calf. 
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q^HE PRACTICAL STATUTES for the Session of 

J- 1853, with Explanatory Notes and Index. By W. PATERSON, 
Esq., Barrister-at-Law. Price 10*. 6d cloth; 12*. half-bound; 13*. bound. 

N.B. This, which is in continuation of those already published for 1849, 
1850, 1851, and 1852, contains all the statutes ever required by the Prac- 
titioner, in a compact form for the pocket or bag. The volumes for 1849 
to 1852 may still be had. The following statutes are given in full : — 
Bank Notes. Commons Indosure. Stamp Duties on Patents for Inventions. 
Commons Inelosnre (No. 2). County Elections Polls. Office of Examiner 
(Court of Chancery). Sales of Bullion. Aggravated Assaults. Bail in Krror. 
Hackney Carriages (Metropolis). Income Tax. Soap Duties Public Works 
Loan. Common Lodging Houses. Convicted Prisoners Removal and Con- 
finement Savings Banks Annuities. Patronage Exchange. Succession Duty. 
Customs Duties. Copyholds. Stamp Duties. Turnpike Trusts Arrangement. 
Sheep, tax. Contagious Diseases Prevention. Stamp Duties (No. 2). Parish 
Vestries. Elections. Entry of Seamen. Lunacy Regulation. Newspaper 
Stamp Duties. Naval Coast Volunteers. Land Tax Redemption. Poor Relief 
Act Continuance. Oaths in Chancery. &c Municipal Corporations Act Amend- 
ment. Registrar of Meetings of the Court of Bankruptcy. Evidence Amend- 
ment Passengers Act Amendment Registrar of the Privy Council. Duty on 
Horses Let for Hire. Assessed Taxes. Insurance on Lives. Lunatics Care and 
Treatment Lunatic Asylums. Chancery Suitors Further Relief. Transpor- 
tation. Vaccination Extension. Defacing the Coin. Employment of Children 
in Factories. Stock in Trade Exemption. Ecclesiastical Jurisdiction. Loan 
Societies. Copies of Specification Repeal. Land Tax Redemption Act Amend- 
ment Apprehension of Offenders Act Amendment Betting Houses. Commons 
Indosure Act (No. 3). Female Convicts. Friendly Societies. Copyhold, &c 
Commission Continuance. Metropolitan Sewers Acts Continuance. Hackney 
Carriage Duties. Smoke Nuisance Abatement (Metropolis). Pilotage. Mer- 
chant Shipping. South Sea and other Annuities, Provision for Payment Ac 
Burials (beyond the Metropolis). Turnpike Aets Continuance. Charitable Trusts. 

THE PRACTICAL STATUTES of 1852. By 
WILLIAM PATERSON, Esq., Barrister-at-Law. (In continuation 
of" The Practical Statutes" for 1849, 1850, and 1851, already published.) 

N.B. — This work gives all the Statutes ever required by the Lawyer, with 
Notes and a copious Index, in a convenient size for the pocket or bag, 
omitting only the Irish, Scotch, Colonial, and Supply Statutes. Price 9*. 6dL 
cloth; 11*. half-bound; 12*. calf. 

THE PRACTICAL STATUTES of SESSION 1851. 
By the same. Price 7*. cloth; 8*. &£ half-bound; 10s. bound. 

THE PRACTICAL STATUTES of SESSION 1850. 
By the same. Price 7*. 6d. cloth ; 9s. half-calf; 10s. calf. 

r pHE PRACTICAL STATUTES of 1849, with 

Notes of all the Cases decided upon their construction, and a copious 
Index (omitting all the repealed Statutes and parts of Statutes.) By 
C. J. B. HERTSLET, Esq., Barrister-at-Law, Author of 44 The Law of 
Master and Servant." In one vol. cloth, price 10s. 6c?. ; 12s. half-bound; 
13*. bound. 

N.B. — This volume comprises the New Bankruptcy Act ; the second 
Winding-up Act, &c., with all the cases that have been decided upon them. 

THE NEW TAX ACTS, namely, the Income Tax 
Acts, the Assessed Tax Act, and the Stamp Acts. By WILLIAM 
PATERSON, Esq., Barrister-at-Law, Editor of " The Practical Statutes." 
Price 4*. 6<£ cloth ; 6*. half-bound; 7*. bound. % 
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THE NEW CHANCERY PRACTICE. The 
CHANCERY REFORM ACTS, the NEW TRUSTEES ACT, with 
all the new Rales and Orders to the present time, and Tables of Fees, &c. 
By OWEN TUDOR, Esq., Barrister-at-Law, Author of u Leading Cases 
in Equity." Price 8*. 6d. cloth ; 10* half- bound; 11*. bound. A useful 
peculiarity of this work is, that the Orders are placed after the sections of 
the statute to which they relate — a great advantage to country solicitors. 

LAW of BANKRUPTCY. The BANKRUPTCY 
CONSOLIDATION ACT, together with the new Rules and all the 
decided Cases. By C. J. B; HERTSLET, Esq., Barrister-at-Law. Price 
7*. 6d. cloth; 9*. half-bound; 10*. bound. 

r PHE THIRD EDITION of ALLNUTT'S PRAC- 

J- TICE OF WILLS and ADMINISTRATIONS, containing the new 
Wills Act, and forming a complete guide to the Solicitor from the prepara- 
tion of the will to the final distribution of the estate. Price 155. cloth; 
17*. half-bound; 18*. bound. 

THE ADVOCATE : HIS TRAINING, PRACTICE, 
RIGHTS and DUTIES. By EDWARD W. COX, Esq., Barrister- 
at-Law. Dedicated, by permission, to Lord Denman. Vol. I. large 8vo., 
price 15*. cloth; 17*. 6d, half-bo«ind; 18*. 6<f. calf. 

N.B. — This is designed for the use of Attorneys as well as for the Bar. 

HUGHES'S CONCISE PRECEDENTS in 
MODERN CONVEYANCING, adapted to the present state of the 
Law, with copious Notes and Instructions, and including every kind of 
Conveyance, Settlement, Conditions of Sale, Agreements, &c., &c. By 
WILLIAM HUGHES, Esq., Barrister-at-Law, Author of " The Practice of 
Sales," and the " Practice of Mortgages." Complete in 3 vols, price 5/. £*., 
cloth; 51 14*. half-bound; 62. 6*. bound. 

N.B.— These volumes contain nearly three thousand pages of Practical 
Precedents required in offices. 

THE SECOND EDITION of the PRACTICE of 
SALES of REAL PROPERTY, with Precedents of Forms adapted 
to the present state of the Law, comprising Particulars and Conditions of 
Sale, Contracts, Conveyances, Assignments, Disentailing Deeds, and every 
mode of Assurance for conveying Landed Property. By WILLIAM 
HUGHES, Esq., Barrister-at-Law. Price SU.Gd. cloth; 35*. 6<2. half- 
calf; 37*. 6<2. calf; and 1*. %<L extra for interleaving each volume. N.B. — It 
contains the New Stamp Duties. 

THE NEW CRIMINAL LAW STATUTES, LORD 
CAMPBELL'S ACT for the ADMINISTRATION of CRIMINAL 
JUSTICE, the EXPENSES of PROSECUTIONS ACT, the CRIMINAL 
OFFENCES ACT, together with all the Criminal Statutes, and a Digest 
of all the Criminal Cases decided during the last Four Years, serving as a 
Supplement to Arohbold or Hotcot, with Notes and Index. By EDWARD 
W. COX, Esq., Barrister-at-Law, Editor of "Cox's Criminal Law Cases," 
and W. ST. LEGER BABINGTON, Esq., Barrister-at-Law. In royal 
12 mo., price 7*. 6d cloth; 9*. half^calf; 10*. calf, 
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THE DUTIES, RIGHTS, and LIABILITIES of 
JUSTICES of the PEACE, comprising: the Information required 
by Magistrates, for the Administration of Justice, and the Performance of 
their Duties. By THOMAS W. SAUNDERS, Esq., Barrister-at-Law, 
Author of the "Supplement to Burn, from 1845 to 1851," &c. &c. 
Price 7*. cloth; 8*. 6rf. half-bound; 9s. 6<f. calf. 

THE LAW and PRACTICE of INSOLVENCY in 
PROTECTION, comprising all the Cases decided to this time, and 
all the Forms required, with ample Instructions. ByD. C. MACRAE, Esq., 
Barrister-at-Law. In one vol., price 21*. cloth; 23*. half-bound j 24«. bound. 

COUNTY COURTS CHRONICLE, Edited by 
MORGAN LLOYD, Esq., Barrister-at-Law, published on the 1st of 
every Month, price 1*. 6rf. plain, la. 7d. stamped for post. 

The County Courts Chronicle has been, and will continue to be, a 
complete Record of the County Courts, comprising: — 

1. Reports of Cases relating to the County Courts, decided by the 
Superior Courts. 2. Reports of Cases relating to the Law and Practice of 
the County Courts, decided by the Judges of the County Courts. 3. Reports 
of Cases in the Insolvent Courts, by D. C. MACRAE, Esq., Barrister-at- 
Law. 4. All New Statutes affecting the County Courts. 

ELECTION AND REGISTRATION CASES. By 
JAMES PATERSON, Esq., Barrister-at-Law. Part I., price 2*. 6</^ 
containing all the Decisions of tlie Election Committees of the Session, 1853. 

MACRAE and HERTSLETS COUNTY COURTS 
CASES and APPEALS, including INSOLVENCY. This is the 
only authorised Report of the Cases decided in the Superior Courts, and 
in the Insolvent Courts, relating to the law and practice of the County 
Courts, and of the Appeals therefrom. By DAVID C. MACRAE, and 
C. J. B. HERTSLET, Esqrs., Barristers-at-Law. Parts 1 to 10 are pub- 
lished, price 5*. 6A each. (To be continued regularly.) 

p ART XVH. of THE LAW DIGEST, or INDEX to 

the LAW, comprising all the Cases decided and Statutes enacted in 
the half-year ending December 1, 1853. By EDWARD WISE and DANIEL 
THOMAS EVANS, Esqrs., Barristers-at-Law. Arranged so that the 
Practitioner in Magistrates' Courts, and at Quarter Sessions, may find in a 
moment what is the latest Law upon any subject on which be may be 
engaged. It contains every case, wherever reported. Price 8*. 6d. boards; 
9*. cloth. Vol. L, price 16*. Vol. II., 32*. VoL III., 37*. Vol. IV., 
37*. ; each in half-calf. 

COX'S CRIMINAL LAW CASES. Parts L to V. 
of Vol. VI., price 5*. 6rf. each. This is the only complete series of 
Criminal Reports. It is cited throughout Roscoe's Criminal Evidence, and 
Archbold's Criminal Pleading. It contains the Cases decided in the 
Courts at Westminster, at the Court of Criminal Appeal, at the Central 
Criminal Court, at the Assizes, and in Ireland, with a copious collection of 
Precedents of Indictments. By EDWARD W. COX, Esq., Barrister-at- 
Law. Five volumes are now completed, and may still be had. 
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THE LAW and PRACTICE of BENEFIT 
BUILDING SOCIETIES, Terminating and Permanent, and of 
Freehold Land Societies, with all the Cases decided to this time, Rules, 
Forms of Mortgages, Pleadings, and other matters, and Instructions. 
By JOHN THOMPSON, Esq., Barrister-at-Law. Price 7s. 6<*. boards; 
8s. cloth; 9s. 6rf. half-calf; 10s. 6d. calf. 

A COMPENDIUM of the LAW and PRACTICE 
of CORONERS, with all the Statutes, Cases decided, Forms 
required, and practical Instructions. By J. B. 6RIND0N, Esq., Coroner 
of Bristol. Price 7s. boards ; 7s. 6dL cloth ; 8s. 6d. half-bound ; 9s. 6ef. calf- 



NTERMENTS in the COUNTRY.— The New Act 



«*■ relating to Burials, with Notes and Practical Instructions. By 
WILLIAM MARRATT, Esq., Solicitor. In one volume. Price 4s. cloth; 
6s. 6d. half-calf; 6s. 6d calf. 

On the 1st and 15th of each month, price 6c£ plain; 7rf. stamped, 



THE JOURNAL of AUCTIONS and SALES, 
LAND, MONEY, and ASSURANCE CHRONICLE; a general 



medium of communication between the Buyers and Sellers of Property. 
It contains a Diary of Sales for the ensuing Fortnight; Leading Articles; 
Review of Sales and Value of Property; Sales in the Incumbered Estates 
Court ; Report of the Auctions and Sales in the United Kingdom ; 
Coming Land Sales 'in England and Ireland; Land Investment Adviser; 
Assurance Chronicle; Joint-Stock Companies; Freehold Land and Building 
Societies; Speculations; Correspondence; Queries; Money; Stock and Share 
List ; Sales by Auction, &c 

Solicitors and others concerned as agents between the Buyers and Sellers 
of Property, supplied with a copy regularly for 2s. 6d. per quarter only, and 
no charge is made for any half-year in which the Solicitor inserts Adver- 
tisements of his Sales to the amount of 20s. 
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THE NEW TURNPIKE TRUSTS REGULATION 
and CONTINUANCE ACTS, with all the necessary Forms and a 
copious Index. By WILLIAM FOOTE, Esq., of Swindon, Author of 
14 The Law of Highways," &c 

THE PRACTICE of MUNICIPAL ELECTIONS, 
with all the Cases decided to this time. By T. W. SAUNDERS, 
Esq., Barrister-at-Law, Author of u The Duties of Magistrates," " The 
Practice of Affiliation," &c 

THE THIRD EDITION of COX'S CONSOLIDA- 
TION ACTS, with all the Cases decided on their construction, 
Forms, Index, and Practical Notes. By GEORGE TAYLER, Esq., Bar- 
rister-at-Law, Author of the " Law of Rating of Literary Societies," &c. , 

THE SECOND COMMON LAW PROCEDURE 
ACT, with full Notes and Forms, and a copious Index. By J. P. 
NORMAN, Esq., Special Pleader, Author of " The Patent Law." 

THE PRACTICE under the NEW TESTA- 
MENTARY JURISDICTIONS ACT, with Notes and Forms. By 
PHILIP FRANCIS, Esq., Barrister-at-Law, Author of " The Law and 
Practice of Charitable Estates." 
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